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aforesaid subject suo motu in view of the
fundamental importance of the provisions contained
in the aforesaid Bill and notwithstanding the fact
that it has already been passed by the Rajya
Sabha. This unusual step has been taken in view
of certain significant omissions in the Bill,
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3. The recommendations contained in the Report
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CHAPTER I

INTRODUCTION

1.1 Genesis of the report:~- The Law  Commission of India

Cintroduced in Rajya Sabha On 16th December, 1998 and passed
by the Rajya Sabha on 22nd December 1998) suo motu in-view of
the fundamental importance of the provisions contained in it
and  notwithstanding the fact that it has already been passed
by the Rajya Sabha. This unusual step is baing taken in view
of certain omissions in the Bill.  For example, though Art.27
7 the Agreement on  Trade Related Aspects of Intellectual

Property  Rights (TRIPs) entitles the member-States to provids

14

for cartain exemptions, they have not been incorporated in the
8311, The said omissions impings seriously upon owr  national

interest, There are others as  this Report will disclose,
Having considered the provisions of  the Amendment Bill  in
deplh,  and  alfter  consulbing several experts on the subject,

the Law Commission s submitting this raport. The

recommendations contained in the Report may be considered by

the Government and the Lok  Sabha while debating the said

Amendieznt Bil11 in the Budget Session,

N
1.2 Brief Historv:- The Patents Act, 1570 was enactsd by

the  Parliament  to amend  and consolidate the law concerning

-+

parenita, T was based wpon the comprehensive report  praparsd



Ly Shri Justice N. Rajagopala Ayyangar (a former Judgs of the
Suprrener Court)  as modified by the Report of the Jaoint

Commi bt ol Parliament dated November 1, 1966,

.2 India has signed the agreemant for the establishment
of  World  Trade Organisation (WTQ) including the Agresment on
Trade Related Aspects of Intellectual Property Rights (TRIPg).
The WTO agreement has come into force on  ist January, 1385,

With a view to meeting India’s obligations under the TRIPs

Agreement, it has bacoms necessary to amend the Patents Act,

1370, AN extract  from the Statement of Objects and Rzasons
apre=nd=d to The Patents (Amendment) Bill, 1998 (Bill Ho.XVIV

ol 199”8 as introducad in the Rajya Sabha on 16.12.1998) agives

chraonelagy of events happened after 1,1.1996, as follows: -

2. The TRIPs Agreement, inter, alia, prescribes

the minimum  standards to be  adopted by the member

countries  in  respect of 8 years of intellectual
property., Though, India has a transition period of 5
years (w.e. ., 1-1-1995) under Article G5 to apply the

provisions of the Agreement and an additional  period
of 5 years lor extending product patent protection to
o far, certain

aireas of technology not  protected

-4

o

T
-

oS were =Xa AR NN-Y o be fulfilled w, o
o .

1=1-1895% as explained in the succeeding paragraphs,’
it

"3, Notwithstanding the transition periods As

meiitioned above, iin terms of Articles 70.8 and 706.3 af

e TRIPs  Agresment,  member  countries whiclh e not



provide  For  product patents in the Ars=Aas of
pharmaceuticals and agricultural chemicals, were

required to provide with eflfect from the coming into
force of  the WTQO Agreement, i.e., from 1st January,
1995, a means to racaive product patent applications
for pharmaceuticals and agricultural chemicals, and on
fulfiliment of certain conditions, grant s«<clusive
marketing rights for a period of five years or  unti)
the patent is  granted or rejected whiéﬁ%vef is

shorter,”

"4, As the Patents Act, 1970 does not pravids  for
grant of product patents, inter alia, in the Mi=lds of
agricultural chemicals and pharmaceuticals and al%o
for grant of Exclusive Marketing Rights (EMRs), the
provisions  of  Articles 70,8 and 70.9 were applicable

to India.”

"h, Thase obligations were initially fulfilled by
issuing an Ordinance on 31st December, 1994, pamsly,

the Patents (Amendment) Ordinance, 1984.,°

"G Sulzsequently, the Patents (Amendment)) Bill,

]
[

1995 was introduced in the Lok Sabha in March, 19495,

71}
10

The Bill  was p%% d by the Lok Sabha and  then

introduced in the Rajya Sabha where it was referred to
A Belect Commibtes  of  the House, Az the  Salect
Committes  did not  submit  its  report  befoce the

dissolution of the 10th Lok 3akha, the 8111.\aﬁsed."
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"7, While taking steps to amend the Patents Act,
1970 to fulfil our obligations under the Agreement,
measures have been incorporated in the amendments to
ensure  that Government’s ability to'intervene in the
Public interest is preserved. Further restriction on
inventions made in India are also proposed to be

Femoved, Cartain salfeguards are proposed to be

1

provided  in the  form of public non—-commzrc+al use,
price fixation and compulsory  licensing. The 8i11
also contain some measures in the interest of National

Security. It is also proposed to provide validation

to applications Tiled after 26 March, 1998s5,"

1.3 2ince the Patents (Amendment) Bill, 1998 could ot be
passed by Housa of the Peaple in Parliament, the Presideant of
Livdia promulagated 'The Patents (Amendment) Ordinance, 1333’ ta
Tl the  Patents Act, 1970, for  giving effect to the

Provisions of the  World Trade oOrganisation (WTC)/TRIFs

Adprespent,

1.4 Enowledge and materials gained_ (rom t1m 28 __immemarial
CcAannol e dagnored:- Mr. K.L.Mehra, Former  Director af  the

Hational  Bureau  of Plant Genetico Resources, ICAR, New D=Thi,

in his article 'Indigenous B1nd1vnr<1ty Rights' publishad in
HMainstream, Oct, 7, 1995f§ succintly poaints out that plant

Piodiversity occurs  in patural  ecosystem  and  in Farmzr’s

Tie b/ ocosyabens, Pe:p1e~ have identified, c

»ﬂ

N}

[7;]
1¢

rved,

1.
) 2=

"r

.
-
=N

ded and dmproved economic plant  species in d
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parts of  the world. It s undeniable that knowledge and
mateials of different  communities wetre freely available,
Fach infaormal innovator (individual or group of individuals)
shared his (their) innovation (g) with others. Thus, thers

ity to keep records of who innovated

4

WAS vy 1t neces

/7]

what ., Such manner of sharing knowledge and planting material
Tead to economic  prosperity of peoples, communities and

rmations,

N

1,41 Our ol scriptures lay down the characteristics, LS

and applications  of  herbs  and medicinal plants for Curing

diseases of  mankind, Have these oaever been claimed o
subjected to patent rights?
1.4,7 In today’'s era, in a market economy, profit earning is

machs The sole aim and eaven by dint of piracy of traditional
hnowledyge  of  informal  innovators, many formal  innovators
mazquerade their  intellectual property  rights  in them by
making minor  medifications or advances. Mr.K.L.Mehra (supra)
discounts that botanists seek information free of  cost  from
indidgenous  peoples which have accumulated through several

frei 4

ot

."

1T

s of  folk  experimentation  and adoption. when

Ul
-

hd

botanists  publish such data, indigencus kKnowledge falls in

Tpublic  domain’,  and biodiversity prospecting work is
promoted, Industry researches exploit  such information
RS AT el i g any ﬁ%yments to the jinformsy]
e Ao S ommunihins, More  than 7000 natural  cheme sl
I YRR TR TR B R E=Y =

=d A0 modern wedicines  and chemical industris

tN
]
+

Fave hewn epploved by indigenous healers and other people Ol




Cenburies, Qther companéts have often inv _t 1gated usefuyl
attribuktes of substances known to a tribal  community, and
alfter dsolating  the active principle(s) thereof, they have
mendifiedd the product(s) or sometimes used it as a lead for tha

design of a new synthetic compound, which may be generally

toxic than the original substance. He

(%]

ibhle  or les

N

more st

cites the axamples of such kinds of dinventions viz., neem
biased iderivatives like Dbio-pesticides, Ethiopian endod,
Fhytolacza dodecantira, providing low-cost molluscicide: and

Thumatin, a natural sweetner. The annual market valus of
rharmaceutical and chemical products derived from medicinal

plants  discovered by indigenous peoples exceeded WS $ 43

billion, The said author emphasises that there is a need to

recognise Indigenous Rights and to develop appropriate and .

effective legal mechanisms to provide Intellectual Property

Riant (IPRs) and economic benaefits to informal innovators

ifr

Cindividuals and communities),

1.4.3 In an article on "Global Trade and Biodiversity in
Conflict™ on internet, ft is pointed out that the industry has
the world outraged with  its biopiracy.  Farmers have beosn
marching in the streets of Delhi to denounce é* Us Fatent on
their Basmati rice; - devaloping countriss are taking TNCs to
court for  theft of  dindigenous medicinal  knowledgs: aresn
revolution scientists are 'up in  arms about seeds they are
responsible for keeping sub being privatised by Australian
CompAanies, Corporate hungsr for fully-fledged patents on al)
Cotms of Tife = From human genes Lo enbire orops species - is

mow At the  cepntre of the world trading system. The article

.



forther prngnets that SﬁVwFa1 Latin American nations have been

succesafully Jobbied to join the Union, although BRrazil s
thinking twice before it crosses the threshold. As the
Vorkers Party has pointed out, if Brazil Jjoins UPQV, ‘'We
shauld  not ke surprised iF in a near future our small farmers
2nd up in jail for using protected rice varieties.’ It is

clear  that Brazil's opposition party’s analysis of UPOV sca:

/]

o
r
D)

onvention as heralding a transfer of power from farmers
and states to corporations. Another writer Nicola ,-C.
ODatertag while analysing the impact of TRIPs on the neem tree

views, on  internet, that the neem tree is a natural and

cultural resource for India, Economic,, legal and
technological  developments with regard to neem indicats that

plant material  and indigenous knowledge continue to be-

appropriated without compensation. Indian research  and
industry could be stifled by foreign contries. Traditional
agricultural practices may be abandoned. The biological

diversity with regard to neem could decltine and overall TRIFs
may  hinder the best management of neem for the Indian.people.
He concludes that this outcome is not due to  intellectual
property rights a]oné, but is a consequence of a capitalist
sconomic system of which intellectual properﬁ&'protovtinn i A

tool,

t.5 Intsrnational Declarations concerning beneflits to
fic
Andigenous comnunities:~ M K. L.Mehra (supra) culls out tha

international declarations beneficial to indigenauys



communities and these recognise sovereian rights of

nation-states over their respective territories, including

Eheir natural resources and cultural property. These ars:-

Thea United Nations General Assembly resolution

(Resolution 1803 aof 1962) that

"Due care should be taken to ensure that there
is no  dimpairment, for any reason, ..of -the

1

tat

i
D

8 soveraignity over its natural wsalth

.

and resources.,’

7

Y in

N)

The UN Conference on the Human Environment (19

Principlie 21 states that

“States have the sovereign right to exploit their  own

DY

FesSources rursuant to their owh environmental

policies™,

The LN Food and Agricultural Organisation’s

th

International Undertaking on Plant Genstic Resource
(Conference  resolubion 3/91) and FAé's International
Code of Conduct for Plant Germplasm Collecting  and
Transfer (1993) also recoanise that nation-states have

<avereign rights over plant genetic resources in their
i

Leprritories, it



The Declaration (A.B. Cunningham, Ethic

Ethnobiological Research and Biodiversity,
WWF-International, Gland, Switzerland, 1993) of Belem
of the International Society of Ethno-biology streongly

uryged that

"Procedures be developed to compensate native peoples
for the wutilisation of their knowledge and thair
biological resources and mechanism be established by
which indigenous spacialists are recognised as proper
authorities and are consulted in  all programmes
afrecting them, their resources and their

snvitronments, "

The International Year (1993) for the World's
Indigenous Peoples provided an tnprecedentsd
opportunity for the international community to examine
existing injustices in various fields and to
demonstrate its Commitmgnt to helping indigenous
people, realise their rights. Arﬁic]e 29 of United
Nations’ Draft Declaration on the Rights of Indigenous

Peoples (1993) states:

"Indigencus peoples are entitled to the recoanition of

the Tuil ownership,ﬁcontrd1 and protection of  their
cuoltaral and 1nteﬁ{éctua1 propserty. They have the
right to special  measures  to cont}o y develop  and
protect  their sciences, technologies and cultura)l

manilfestations, including human and other., genstic
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Fesources, seads, madicines, khowledge of  the
Properties  of  fauna  and MNMora, oral traditions,

Titeratures, designs, and visual and performing arts,

Every nation has the Powar and jurisdiction to

2sbablish  now  its  patural resources  and Aassets,
tangibhle and intangible, are controlled, used, and, if
it wishes, made subject to sharing the economic
benelfits  with people/communities that held . the
traditional rights. The Intarnational Labour
Oraganisation’s Convention _ No. 169 Article 15,

concerning  indigenous Feoples requires nation-states

Lo consult with indigenous peoples  when considering

(proposals) exploitation  ofF natural rFesources  onc
indigenoys lands, to respect  indigenous peonles’

rights  "to participate in  the us2, managemsnt ang
conservation of these resaurces” and to  epnsure  that
indigenous Feoples share the benafits of explioitation

“where possihle”, The Convention on Biological
Diversity  (UNEP, Convention on Biological Diversity,
Nairobi, Kenya, 1992) aleo realffirmed this principle
(Articles 2, 8, 15), stating that

each Contacting Party shall as far as possible and as

appropriate, subject to national legislaticn, Fespect
e Se v and mainféin knowledge,  dinnovations  andg
piacticas of indigenous and Tacal S i b jee

smbvadying  traditional lifestyles relevant for the

conservation  and  sustainable use of iglagical
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diversity and promote their wider app]icétion with the
approval  and  involvement of the holders of  such
khowledge, innovations and practices, and encourage
the squitable sharing of the benefits arising from the

utilisation of such khawldge, innovations and

rractices,

1.8 constitutional directives and Jurisprudence of  health

rar all:- Justice V.R.Krishna Iver in his article "Part-I To

Paris With Tears :  The National Pharmaceutical Policy And The

Jurisprudence OfF Health For A11" appeared in  the book
"Concuest By Pakent: On Patent Law And Policy” published by

National Working Group  on Patent  Laws, holds  that social

vgatice  is  th sweeping promise made in the Preamble to the

g

Indian Constitution. The term "Social Justice”, whatev

1d
=
Pt 4
i

ence does take in the right

D
/]
ih

semantic  varijables, its human
ta 1ife for everyons including the basic satisfactions  and
progressive  elimination of  inequality in standards of 1ife,

Life is nothing without health., Slyincza said that the flirst

regquisibe of  a gentleman is  to be  healthy animal. Anc
visitable existence, lilelessly alive, is inanimate. Justice

Iyer views that the State sshall democratice the riaht to

medicare” and "medicaid” as within the reach of the backward,

the indigent and the lowliest,, the lost and the last of Indian

bmanity., This is the preamgqyar prescription of  equalit
i

fraternity and justice, For what is (raternity il some die of

diceass without medicine while others have no fellow - Feeling

and  salidarity  enough to salvags him with money or medicine?

& i jusktice, i its dimensions of good health, if the oo

-

Py
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.

suff=r fatal illness without remedy while the rich win the

\
AL

battle having the wherewithal, What is "health equality™,
amonyg curable patients, the unfortunate sick sink becauss the
Stakte does nob deliver medicines at easy cost and within quick
access while the fartunate few purchase reliof through costly
recipes, they can afford and are within reach. The inevitahls
conclusion is that the States tryst extends to SeNSUring access
Lo essential drugs by practical supply and service gystems at
realistic prices and places whereby no person shall perdsh ar

Famish if stricken by curable diseass;

1.6.1 Though ‘Artic1e 21 of the Constitution merely mandates
the State not to deprive any person of 1ife or liberty “except
According to o procadure  astablished by law”, the profound

humanism ol this provision has been examined for dvnamic

Judicial i1lumination in various cases. For examples, in 0lga
T23lis case - AIR 198A SC 180, it was observed:-
It would e sheer pedantry to exclude ths right to
Tivelihood from the content of the right to 1ife,”
1.0.2 Justice Iyer observes if "livelihood is.part of 1ire4.
Fresdom Trom disease is a fortiorari integral td' Tife. The
Fight to health thus falls sqﬁarely within the largsr right to
Tife, especially when read in’'the context of social justice,
cquality and the 1ike guarantge in A demo;ratic TSﬁcia1ist
g
vepublic, He poses where a pJﬁson, critically 11 but capable

P dire given o a life-saving drug in Lime, has only a phoney
cight b Tife 0 therapeutics for him is a  teasing  i1lusicon,

fTopbegrier s icals are  beyond his  purchase? Simidarily,




|
-~
)

1

Directive Principles of the State policy enshrihed in Article
39 ordain that the health and strength of workers, men and
woneen, e secured and under Article 47, that the level af
nutrition of  the people and public health shall be raised,
These show great concern for the physical well bzing of the
weaker szctions of  the society, In Vinscent v. Union of
India, AIR 1937 SC 990, it was held that the raising of the
level of nutrition and the standard of living of its people

’2 ‘

esides the inprovement of public health is the primary duty

of  the state and is of high priority perhaps one at the top.
It is settled in CERC v. Union of India, 1995 (1) SCALE 354,

o 240 that  the  expression "1ife has a much wider meaning

tandard

i
2
pely

/7]

which includes right to livelihood aind better

Tife", Article 21 derives its 1life and breath from the

T
g

Directive Principles of State Policy.

1.6.,73 Justice Iyer propounds that law and policy must  be
a2 Al te  the goal of making 1ife saving and =ssential

pharmaceuticals accessible  to  the dindigent and illiterate

uvinfortunates. Disease deprives a person of his right to 1if=,
even Tiberty., Only medicines cure jllnessas. So the State

Plays with 1ife if by oblique policy it fails ta make
medicines available or permits marking up of markst prices so

means to buy. _The 3State,

th

vopLit 1L Deyond comman people’

with powser  to contro pribes and regulate supplises of drug,
itk

o the lives of the poor millions in Ffaveour of  ths

joraaiin honary aiant cotporations by Tovdislative
ploviacent ieals Tiberalism or laissez  (are! Further,  the

oo vddure ol price fixation  of  essential pharmecsiticals,
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withool  preasopable, fTair or Jjust consideration of the
Vikelihood of  the little Indian being priced out by the
corporate, especially the transnational, manufactuyrer

deliberately manipulating the market, is an unconstitutional

1.6, d In his subsequent article entitled “"Part II The Paris
Convepntion A Constitutional - Dialectical Critiqua",

Justice Krishna Iyer in the aforesaid published book :bse‘ ves
that  Justice  Ayyangar “eport on the Revision of Patents Law

stablished the case for  Timiting patents to  specific

T
i

prroeasss gl not gensrally to products, Ingenious ways
devices by creative genicous to reach the same product ars thus

kel abive for public good. Justice Iysr views that foods Aaned
medicines are not patentaMe.ilwventions. The apprehensions
progected by him o are  that MNCs  dump banned drugs, phonsy
tonics and brande rackets.,  And through glamorous high valtage
ropeaganeda rol Lthe people through  psychic blandishments,
Another author Surender J.Patel in his article "Indian Patent
2t (1S870) and The Revision of the World Patent System  and

Paris Convention™ in  the aforesaid published book also

projects that the mnnnpn1 stic privileges grantsd to  the
patentess  impose heavy cost burdens on the patent - granting
countries, Similarly, Ny N Mehrotra in his Aarticla
"Technelogical Innovationi& Selflf-Reliance anl Fatent

Poobes don= Tidlian Contexts and Paris Convention”™ published in
e i ok alsw projects its apprehensions in the foal o ing

.o
v pins -



ct.L L,

p

"ir there ds  a change in the Indian Patent
x Lhe public will have to pay enormous sums  through
imports  and have to wait for prolonged period for any

ather manufacturer to produce the product and break

Ry

Lhe wonopoly. It will also no longer be mandatory for

; the patentee to work the patent within any stipulated

i . .

; Limz and therefore obtaining of the product patent,
can be used  to block  off  potential  ocompetitors,

without indulging in production of a drug which may be
very much needed by the people, but its production may
Pt e associaﬁed with the highest of profits,
Hoeedless Lo osay it will be drugs required for national
beealth programmes and 2ssential Jdrugs that will ke the

ones most neglected.”

AL Arid  the =said apprehension is evidently becoming true,

-
pr

When one purchases from the chemist an antibiotic of  standard

U]
-t

o pare a hefty amount for the antibiotic

Vg

brand,  he ha
tablebts to complelte Lhe course.,  There has been  sudden  spurt

in price rise of such antibiotics.

In view of the above background, we procecd in
siilrsequeint chapter Lo analyse and conc uids S
e omestelat ions,

LY



CHAPTER II

CONCLUSIONS AND RECOMMENDATIONS

2.1 Recommendation No.I:- Amendment of Sectien &5 of tha

Principal Act.

Section 5 provides inter alia that 1in case of
"sybstances intended for the use, or capable of being used, as
food or as medicine or drug” while no patent shall be granted

ct of "the claims Tor the substances themselves” the

14
N
14

in resp
"claims for the methods or processes of manufacture shall be
patentabla”, In other words, the Act did not recognize the
product patent but recognized the process patent only. Now ,

by virtue of the Patents (Amendment) Bill, 1993 (b2ing BRill

Ho., G4 of 1998 introduced in  the Rajya Sabha in  Decembar

in

1953), the existing section 1is  proposed to be numbersd a
sub-section (1) and a new sub-section, numbered as sub-section
(2), is sought to be introduced providing for product patent
in respect of medicines and dirugs. Any such application is to

be dealt with in the manner provided in Chapter IV-A. A new

mn

Chapter Chapter IV-A "Exclusive Marketing Righte’ i
accoirdingly sought to  be fntroduced. The Bill also provides
for deleting Section 39 and 'jnsertion of a new section -
aub—-cection 157-A. L
iy

2.1 In the Statement of Ofzjects and Reasons appendsd to

Line Bi11, it is stated thal Articles 70.8 and 70.9 of th

D

TRIPs Agrecmont  require that notwithstanding the transition

Ty
e
-
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periods allowed thereundar, membatr countries which do not
provide  for  product  patents in the areas of pharmaceuticals
and agricultural chemicals, should provide, with effect from

th

D

date of ecoming into force of the W.T.0. Agreem2nt (i.e.
from 1st January 1995), a means to receive product patent
applicaticons  For  pharmaceuticals and agricultural chemicals,
ard on Fulfiiment of certain conditions, grant axclusive
marketing rights Tor a period of five years or until the
patent is granted or rejected whichever is shbrter. I " s
stated that the said Bill was being introduced to carry out

the sajd obligations. Indeed, similar provisions are

centained  in an Ordinance issued on December 31, 1994, called

The Patents (Amendment) Ordinance, 1994 but it Tapsed in terms
of Article 123 of the Constitution. Subsequently - it s
explaiisd  in the Statements of Objects and Reasons - the

Fatapts {Amendment) BRill 1995 was introduced in the Lok Sabha

in Marclh, 1336 and was also passed by the Lok Sabha but befors

it cogld be passed by the Rajya Sabha, the 10th Lok Sabha was

1icsolved.  The Statement of Objects and Reasons also refers
te the recommendation of the Appellate Body of the WID on ths

d to make

1d

dispube raised by the USA whereunder India is oblig

v

cuch provisions by April 19, 1999,

N In view of the commitments made in  the w.T.0,

N

Accards,  the Law Commission of India agrees that a provision

ik thee o= in proposad sub-sedtion (2) may be necessary Lot

A the cams Chare appears no reason why India should not take

g

obvant age of and incorporate the exsmpbtions permitted  in th

TRIPS Aagpseement, To ba precise, Article 27(2) permits, ths
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nambe s Lo exclude From patentability inventions, the
commercial exploitation of which s nacessary to protect
public order or morality including protection of human, animal
or plant 1ife or health or to avoid serious prejudice to the
snvironment.  Similarly, clause (a) of sub-Article (3) aof
Article 27 enables the members to exclude from patentability
diaghostic, therapeutic and surgical methods for the treatment
of humans or animals. Clause (b) of the said sub-Article
again =nables the membars to exclude from patenta611ity giéntg
andl animals othar than micro-organisms, and essentially
Liological processes for the production of plants and animals
other than non-biolegical and micro-biological processes. It
viould be appropriate to set out the entire Article 2

ready relference:

D
Il
1T

"Article 27

Patentable Subject Matter

(1) Ssubject to the provisions of paragraphs 2 and 2,

patents shall be available For any inventions, whether
products or processes, in all fields Qf technology,
Jrrovide that they are new, involve an inventive stepn
and are capable of industrial application. Subject to
paragraph 4 of Artic]eaﬁs, paragraph 3 of Article 70
andd paragraph 3 oFé}this Article, patents shall be

available and patent rights =njoyable viithout

14

g

iserimination as to the place of invention, the fi
of o technology and  whether products are imported ar

locally produced.
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{2) Members may oxclude from patentability inventions,
the pravepntion within their territory of the
comm=rcial exploitation of which 1is necessary to

protect ordre public or morality, including to protect

human, animal or plant 1ife or health or to avoid
serrious prejudice to the environment, provided that
such exclusion is not made merely becausse the

.~

exploitation is prohibited by their law.
(3) Members may also exclude from patentability:

(a) diagnostic, therapeutic and surgical methods  for

treatment of humans or animals:

3¢

th

5) plants and animals other than micro-organisms, and

o~

essentially bicolegical processes for the production of
plants or animals other than non-biclogical and
microbiological processes., However, Members shall

provide for the protection of plant varieties ejther

C

by patents or by an affective sui _genaris system or by
any combination  thereof. The provisions of this

sub-paragraph shall be reviewed four years after

r’ i
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2.1.3 There dis no reason why the proposed Bill should not
contain provisions in terms of the aforesaid provisions of the

aid Article. Accordinaly, the Law Commission recommends that

1fi

vt the end of sub-section (2) a proviso and an explanation  be

o

added to the following effect:

’

"Provided that no patent shall be granted under this

[J§)

ub-section (a) in respect of diagnhostic, therapsutic

nd surgical metheds for the treatment of humans or

Iy

animals; and (b) to inventions, the prevention of
commercial  exploitation of which is necessary to

protect  public order or morality including protection

of human, animal or plant 1ife or health or to  avoid

serijous prejudice tao the environment.
Explanation: The expression ‘substance’ in  this
sib-section shall not include plants or animals or any
part therecofl other than micro-organisms.”

2.1.4 The Law Commission 1is of the opinion that the abovs

provisions are necessary  since  the existing provisions  in

secltion 3 of the Principal Act (Patent Act, 1970) read with
the definiticon of "mediciné or drua” in clause (1) of section
2 Joes not provide For axceptions to patentability in terms of
Al ae peermi bbed by the arq§esaid provisions of Articile 7 of

(
the TRIP: Agreesm=nt,

Ny
Ny

Recommendation No.IT: - Amendment of section 244  in

thez proposed chapber IVA,
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The Patants (Amendment) Ordinance 1899, heing

Ordinance No.23 of 1999, issued on January &, 1999 containsd an

explanation to the following effect:

"Explanation: It is hereby clarified that for the

purpose  of  this section, the exclusive right to se11

or distribute any article or substance under this

as

section shall not  include  an article or substares
based on the system of Indian medicine as dasfined  in

clause of  sub-section (1) of section 2 of the

)

1

Indian Medicine Central Council Act, 1870 and such

article or substance is already in the public domain”.

Thouah  the said Explanation did not find a place in

1]
m
V2]
id
{74]
pU
T

1 (64 of 19383) introduced in the Rajva Sabha, th

22n added  in the Rajya Sabha. The Law Commission is,

PIOvhz v

“Irdian

itvdian

, of the opinicon that the definition of the expression
Medicine” contained in clause () of Section 2 of the

Medicine Central Council Act, 1970 does naobt  take in

incdigenous medicine or practices. It is necessary  to

SRR I T By
VAT e
ERTYINE:
COve e

=T

oo Lraditional knowladyge and  practices,  =til) in
amondg  the  rural  and  tribal  communities, from being

)

recominsndsd  that

U]
s
14

by EMRS.  Accordingly, it i

Livar Lo Section 24A(1£5may Le amended as below:

CEaplanalion It 13 hevreby clarified that for the
purpose of this section, the exclusive right to  sel)

or  dJdistribute  any article or substance undsr this
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tance

|[l

saction ahal not include (a) an article or  sub
based  on the system of Indian medicine as defined in
clause (2) of sub-section (1) of saction 2 of the
Indian Medicine Central Council Act, 1970 and such

article o substance is already in the public domain

d

R4

o any article, substance or method indigenously us

o dntended to  be used for treatment.” (suggested

acddditional words are thosge under1ined.

2.3 Recommendation No.IIT:- Deletion of Section 33 and
veference to it in other Sections of the Principal
Ak
There  appears  to be no  good reason  for deleting
Section 2% 0f Lhe Act altogether and the copnsequent refersipcs
to dts requirement  in Sections 40, 64 and 118 as proposed
S[ections 4, LK, 6 and 7 of  the Amendment Bil1 . Firstly,

Articles 70.8 and 70.9 of the TRIPs Agreement do not require
S counbyy to do so. The said provision doss not also  atand

o the way of effecting compliance with the transitional

arrvangemv:nts provided by the said Articles. sSecondly, it
Cannol albso e said Lhat the purpose for which Section 33 was

Pniroduced in the Act has  ceased  bo Le wholly  irrelevant.

V)]

ection 39 provides that an Indian resident shall nat make o

Canse b0 hee anacde any app]icatign outside India for  the arant

avent for an invention except under the authority of a

'\

vt VT e perind Uogranted by or on behall of the Control ler isuch

widbten permission can e granted by the Controller only with

Phee i ior consent of  the Conbral Governimen L)Y unless {1 an




appbication for a patent for the same invention has been made
in India nobt less than 6 weeks before the application outside
India and 2ither no directions have been given under Section

35{%) in relation to the application in India or all such

Jirections have been revoked, Section 35(1) provides that
whetre  in respec of an application made bafore or alrter the

Commercement of this Act for a patent, it appears to  the
Controller  that the dinvention is one of a alass notified to

1 Government as 2levant for - defeice

D

hiim ly the Centr

purpases,  or, where otherwise the invention appears to him to
e s redavant, he may give directions for  prohibiting  er
restricting the publication of information with respect to the
inveention or the  cominunication  of  sgch information o ANy
person or class of persons specified in the direction: o (2)
wheyean application (for  probection  in relation  to such

Thvenddion has first been filed in a country outside India by a

pear o resident outgside India.

)

T would thus appear that while section 29 is desiared

-

T
e

-

Lo protech  and promote the national interest of our country,

ihois couched in unnecessarily harsh terms. It would be  most
APPropr iate and just to provide bhat if within <3 weeks, bhe
conbrod ber does nobo intimate in o writing  that he  has  issusd

direcEions umder section 35(1) on his application for patent,

Pheo g ticant shall be  free (Lo apply  for  patent  anywhars
! i ¥ )
o
curisdde Tiedia, Accordingly, Gt is recommended that section 392

b dnesncbed it bing the words "excepl under the authority of 3
we i EEen pearind b granted by or o on behall of the contraller” e

SRR RENRT N UL FRTETN G B Further at bthe  end  aof  olause (L) in




-:24:~

snh-section (1), for  the words “"or all such directions have

h

peen revaked”, the words "within the said period of six wook
ez substituted.  Sub-section (2) of section 39 has necessarily
Lo e omitted in view of the omission of the aforesaid words

in the wain Timb of sub-section (1).

2.4 Recommendation No,IV: =  Amendment of Section B4 of

the Principal Act.

is alsoc necessary to  anend section 64 which

J (AN

1~
-

provides for  revocation of patents on certain  spocifisd

araounds, It s necessary to provide an additional ground of
revocation Bo o protect our State interest.  Accordingly it s
cecommended  that, after clause (o) in  sub-secticon (1) of

chion 64, the following clause shall be inserted:

i
W

() That the patent granted 1is prejudicial to  the

security of the State or has been granted in

contravention of the provisions of this Act”

2,401 Sich  an additional ground of revocation is  also
terceLnary to creale a0 vestad  dnterest in the applicant to

ted, to him in  dus  compliance with
Taw, Thia wounld  ensugre tbét applicants do not indualags in

Citaiidadend ppactices For onhtaining patents,
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2.5, Recommendation No.V:- Amendment of Section 134 of the

Principal Act.,

Section 134 occurs  in Chapter XXII of the Act which

‘International  Arrangemsnts’., Section 134 gs

-

deals Wit

coe heedh in sdmple and plain language., It reads:

134. Notification as to countries not providing for
reciprocity. = Whare any ocountry specifisd by the

Cenktral Government in this behalfl by notification in
Lhe  Official Gazette does pot accord to citizenms of

pect of the gagrant of

N

India the same rights 1in  re

-r

patents  and  the protection of patent rights as it
accords to its own  pationals, no national of  such
country shall

Le  entitled, either solely or jointly with any ather

jretrson, -

(a) to apply for the grant of a patent or be
registered as the proprietor of a patent;
(1) to be registered as  the assignee of  the
propristor of a patent: or
() to apply for .a licence or hold any  licencs
under a pat?ﬂt aranted under this Act,
;
2,001 Thee Oldect and Reason behind this provigion, s stats
i e BE1T, was bhe copcept of reciprocity.  According o the

vtement, if a country denijes rights to Indian citizens

W
a
[t
)
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which it accords Lo its own nationals, India too would deny to
e citizens  of  that country the right to apply for patents

el o, i India,

Section 134 expressly provides for such  rneaative

1
- - -~

aiiby and is perfeactly consistent with our nationxl

dignity ancd honour, But recently, there have beoen several
instances  where certain advanced/developed countrises have
depied us the access to technology on the specious groﬁﬁd o}
“dital use” potential. The number of such denials have
Fubstantially increased sinca  May 19983, Qur protests of

discriminatory Jdenials have had no offect.  Such denials  ars
M fecting our security and technotloaical

Yo, It is significant to note that such denials  are

Alsn not warranted  under  the WTO Accords, It is pecessary,
Preere o o oarm India to counter such discriminatory denials

el o restyictions,

Phonea Vi s reconmended thalt in Seckbion 134, after the wnrde
Tasr it accords Lo its own nationals” and before the words  Cna

national ol such country™, the words “or prevents.or withholds

access  Loooany patented invention, whether product or process
in oany (ield of technology, by means of unilateral esxport
pronibition,  whether on the grounds of security or otherwise”

Lo e Pead 0 Thii s @uuuestectcub}jtfon is perfectly  consistant
.

4

wibih o = Pivbeed G Turthers the objech underlying Secticm 1734
Seed e v Al el only Lo reagistor ogr protest against <och

e Pader ol disoriminatory restrictions bub alse to give =
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to the principlie of reciprocity in full. | Accordingly a new
Section, Section 8 be introduced in the Amendment Bill

inserting the aforesaid words in Section 134.

We racommend accordingly.

I Lo~
(MR.JUSTICE B. P, JEEVAN REDDY) (RETD.)

CHAIRMAN

(7)\W¢ /’&Q%—

(MS.JUSTICE LEILA SETH)(RETD) (DR.N.M.GHATATE) (DR.SUBHASH C.JAIN)

MEMBER MEMBER MEMBER-SECRETARY

DATED: 25TH FEBRUARY, 1999



