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Dear Shri Jaitley Ji,

I am forwarding herewith the 176™ Report on the “Arbitration
and Conciliation (Amendment) Bill, 2001”.

It was desired by you that the Commission may review the
functioning of the Arbitration and Conciliation Act, 1996, in view of
the various shortcomings observed in its provisions and certain
representations received by you. The Commission considered the
representations which pointed out that the UNCITRAL Model (on the
basis of which the Arbitration and Conciliation Act, 1996 was
enacted) was mainly intended to enable various countries to have a
common model for ‘International Commercial Arbitration’ but the Act
of 1996 had made provisions of such a Model law applicable also to
cases of purely domestic arbitration between Indian nationals. This
did give rise to some difficulties in the implementation of the Act.
Meanwhile there were also conflicting judgments of the High Courts
in regard to certain provision of the 1996 Act. Certain other aspects
about the difficulties in the working of the said Act were also brought
to the notice of the Commission. The Commission initially prepared a
Consultation Paper (Annexure II of the Report) and held two
seminars, one at Mumbai and another at Delhi in the months of
February and March, 2001 and gave wide publicity to the paper by
putting it on the website. Retired judges and leading lawyers were



invited for the seminars. Many luminaries also participated in the
seminars and gave their written notes putting forth their suggestions.
Proposals not contained in the Consultation Paper were also made and
were exhaustively discussed. After making an in-depth study of the
law relating to subject, looking into the position of the law in foreign
jurisdictions, the Commission has made various recommendations for
bringing amendments in the Arbitration and Conciliation Act, 1996.
The summary of the recommendations are contained in Chapter III of
the Report. A Bill entitled ‘The Arbitration and Conciliation
(Amendment) Bill, 2001° has also been prepared by the Commission
bringing out various provisions through which the Arbitration and
Conciliation

Act, 1996 is proposed to be amended. The said Bill is annexed as
Annexure I to the Report.

With warm regards,
Yours sincerely,

(B.P. Jeevan Reddy)

Shri Arun Jaitely,
Minister for Law, Justice & Co. Affairs,
Shastri Bhavan, New Delhi
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CHAPTER I

Broad framework of the Arbitration and Conciliation Act, 1996
and certain drawbacks experienced in its working

At the request of Shri Arun Jaitley, Hon’ble Minister for Law, Justice
& Company Affairs, Law Commission has taken up the review of the Indian
Arbitration and Conciliation Act, 1996 and is proposing various
amendments as suggested in this Report.

1.1  The Arbitration & Conciliation Act, 1996 is an Act to consolidate and
amend the law relating to domestic arbitration, international commercial
arbitration and enforcement of foreign arbitral awards as also to define the
law relating to conciliation and for matters connected therewith or incidental
thereto. It came into force on 22.8.1996 and is deemed to have come into
force on 25.1.96 (vide M/s Fuerst Day Lawson Ltd. v. Jindal Exports L[.td.,
2001 (3) SCALE 708).

The Act is based on the Model Law (a set of 36 Articles) which was
drafted to govern all international arbitrations by a working group of the UN
and was finally adopted by the U.N. Commission on International Trade
Law (UNCITRAL) on June 21, 1985. The Resolution of the UN General
Assembly envisages that all countries should give due consideration to the
Model Law, in view of the desirability of uniformity of the law on arbitral
procedures and the specific needs of international commercial practice. It is
also stated in the Preamble of Act of 1996: “it is expedient to make law
respecting arbitration and conciliation, taking into account the aforesaid
Model Law ...”.

The Act of 1996 covers both international and domestic arbitration,
1.e., where at least one party is not an Indian national and also arbitrations
where both parties are Indian nationals respectively. By virtue of sec. 85 of
the 1996 Act, the old Arbitration Act, 1940 (relating to domestic arbitration)
and also the Arbitration (Protocol and Convention) Act, 1937 and the



Foreign Award (Recognition and Enforcement) Act, 1961, (relating to
international arbitration) were repealed, thus enabling the Act of 1996 to
govern both domestic and international arbitrations.

1.2 Part I of the Act entitled "Arbitration’ is general and contains chapters
I to X while Part IT deals with "Enforcement of Certain Foreign Awards and
Chapter I of part II deals with New York Convention Awards and Chapter 11
deals with Geneva Convention Awards. Part III of the Act of 1996 deals
with Conciliation with which we are not concerned in this report. Part [V
deals with supplementary provisions. The Act contains three Schedules.
The First Schedule refers to Convention on the Recognition and
Enforcement of Foreign Arbitration Awards (see sec.44); the Second
Schedule refers to Protocol on Arbitration Clauses (see sec.53) and the Third
Schedule to the Convention on the Execution of Foreign Arbitration Awards.

In this Report we are concerned only with Part I of the 1996 Act
which deals with arbitration in India and not with Part II and Part III of the
Act.

Although the Model Law does not take the form of a treaty, legislators
of various countries who decided to review their arbitration laws since 1985
have all given "due consideration’ to the UNCITRAL Model Law.

Some countries adopted certain provisions of the Model Law, but
considered that they could extend, simplify or liberalise the Model Law.
Examples include the Netherlands in 1986 and Switzerland in 1987.
Because of the specificity of their legal systems, Italy and England decided
not to follow the Model Law closely. By March 31, 1999, a total of 29
countries (including Australia, Bahrain, Bermuda, Bulgaria, Canada, Cypres,
Egypt, Finland, Germany, Guatemala, Hungary, India, Iran, Ireland, Kenya,
Lithunia, Malta, Mexico, New Zealand, Nigeria, Oman, Peru, the Russian
Federation, Scotland, Sweden, Sr1 Lanka, Tunisia, Ukraine, Zimbabwe
alongwith Hong Kong, 8 American States and all 12 Canadian provinces
and territories) adopted legislation based to some extent on the UNCITRAL
Model Law (see International Commercial Arbitration by Fouchard,
Gaillard, Goldman, 1999, page 109, para 2.5; also website for
updating:http//www.un.or.at/uncitral).

The importance of this gradual process of harmonization is that court
decisions applying Model Law, from all the countries that have adopted or



adapted it, have been published since 1992. There is thus a growing body of
case law concerning the interpretation of the Model Law (See CLOUT,
available on Website http:/www.ur.or at/uncitral and CLOUT XXII
Y .B.Com. Arb. 297-300 (1997)(Fouchard, ibid, p.109, para 2.5).

The 1996 Act was the result of recommendations for reform,
particularly in the matter of speeding up the arbitration process and reducing
intervention by the court. In Guru Nanak Foundations Vs. Rattan Singh
(AIR 1981 SC 2075 at 2076-77), the Supreme Court, while referring to the
1940 Act, observed that “the way in which the proceedings under the Act are
conducted and without an exception challenged in courts, has made lawyers
laugh and legal philosophers weep” in view of “unending prolixity, at every
stage providing a legal trap to the unwary.” The Public Accounts
Committee of the Lok Sabha had also commented adversely about
arbitration in India (9™ Rep. 1977-78 pp 201-202). The matter came to be
dealt by the Law Commission in its 76™ Report, which recommended certain
amendments, including a proviso to be inserted in section 28 of the Act of
1940 forbidding, an extension beyond one year, in respect of the time for
making the award except for special and adequate reasons to be recorded.

The Supreme Court in Food Corporation of India Vs._Joginderpal
(AIR 1981 SC 2075at 2076-77) observed that the law of arbitration must be
‘simple, less technical and more responsible to the actual reality of the
situations’, ‘responsive to the canons of justice and fair play’.

1.3  Speedy disposal and least Court intervention are the basis of 1996 Act

A reading of the 1996 Act shows that speedy arbitration and least
court intervention are its main objectives. In fact, sec.5 of the Act declares:

“Sec.5: Notwithstanding anything contained in any other law for the
time being in force, in matters covered by this Part (Part I), no judicial
authority shall intervene except where so provided in this Part.”

This basic provision is found in the laws of all the countries which have
adopted the UNCITRAL Model. The provisions as to waiving objections
etc. contained in Sections 4, 12, 14(4), 16(5), 19(1) and 25 amply
demonstrate that the objective is to see that the disputes are not unduly
prolonged. In fact, the UNICTRAL Model, wherever it permitted
intervention by court, by way of appeal, before the passing of the award, left
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it to the arbitrator, to proceed or not to proceed further pending the appeal.
This was intended to see that the appeal proceedings are not allowed to be
unreasonably delayed.

It is, therefore, necessary to emphasize that the proposed amendments
do not result in permitting parties to prolong the arbitration proceedings
unnecessarily. While considering the need for amendments, the Commission
has, therefore, not deviated from this main objective of the Act. The
Commission has rejected quite a lot of proposals that have been made before
it as it felt that the said proposals would certainly contribute to the delay in
arbitration proceedings.

1.4 Representations regarding drawbacks in the Act:

Ever since the Act of 1996 came into force, requests have been
voiced for amendments in the provisions of the 1996 Act, in so far as they
related to Arbitration. It was considered by the Law Commission in 1998,
that it would not be appropriate to take up amendments of the Act of 1996 in
haste and that it would be desirable to wait and see how the courts would
grapple with the situations that might arise.

1.5 Representations regarding grounds for interference by the Courts after
making of the award:

Quite recently, representations have come before the Commission
pointing out that the UNCITRAL Model was mainly intended to enable
various countries to have a common model for ‘international commercial
arbitration’ and the Indian Act, 1996 has made provisions similar to the
model law and made applicable to, what we may call, cases of purely
domestic arbitration between Indian nationals and that this has given rise
to some difficulties in the implementation of the Act. Certain problems
which surfaced after 1996 have also been placed before us.

1.6 In this report, the words “PURELY DOMESTIC ARBITRATION
BETWEEN INDIAN NATIONALS’ are used to refer to arbitration where
NONE of the parties is (1) an individual who is a national of, or habitually
resident in, any country other than India, or (ii) a body Corporate which is
incorporated in any country other than India; or (iii)) a company or an
association or a body of individuals whose central management and control
is exercised in any country other than India, and its words



“INTERNATIONAL ARBITRATION” is used where at least one of the
above mentioned parties/bodies is in a country other than India. This is done
as a matter of convenience. This should not be confused with the proposed
definition of the term ‘domestic arbitration’ in section 2(1)(ea).

The grounds for objecting an award under sec.34 and Sec. 37 are now
made common to purely domestic awards as well as international arbitration
awards. It has been suggested that the principle of least court interference of
the award may be a fine principle for international arbitration awards but
having regard to Indian conditions and the fact that several awards are
passed in India as between Indian nationals sometimes by lay men who are
not well acquainted with law, the interference with such awards should not
be as restricted as they are in the matter of international arbitrations. This
suggestion will be considered at the appropriate stage. The attention of the
Commission has, in fact, been invited to a passage from Redfern and Hunter
in Law and Practice of International Arbitration, (2™ Edition, pages 14 and
15) which reads as follows:

“Amongst states which have a developed arbitration law, it is
generally recognized that more freedom may be allowed in an
international arbitration than is commonly allowed in a domestic
arbitration. The reason is evident. Domestic arbitration usually takes
place between the citizens or residents of the same state, as an
alternative to proceedings before the courts of law of that state.....it is
natural that a State should wish (and even need) to exercise firmer
control over such arbitrations, involving its own residents or citizens
than it would wish (or need) to exercise in relation to international
arbitrations which may only take place within the state’s territory
because of geographical convenience.”

The above passage supports the view that in the matter of purely
domestic arbitrations between Indian nationals, the State can desire that its
courts should have greater or firmer control on the arbitrations.

At the other end, we find that under the English Statutes, there has always
been and even now, more supervision by Courts in respect of international as
well as domestic arbitrations, than under the Model Law. Sections 3 and 4
of the English Act, 1979 allowed for the exclusion of various forms of
appeal to the High Court if so provided for in a ‘non-domestic” arbitration
agreement, which was defined to mean an arbitration agreement to which
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none of the parties was either a national or resident in, or a company
incorporated or managed in, England. It is important to note that the scope of
interference as provided in sec.68 of the English Act, 1996 includes wide
interference under sec. 68(2)(a) to (i) on grounds of “serious irregularity”
and these grounds are in fact applicable to international and domestic
arbitrations. Section 4 of the English Act, 1996 refers to the mandatory
provisions in Schedule I which cannot be contracted out. The Schedule I
includes among others, Sections 67 and 68 dealing with “serious
irregularities”. In other words, both international and domestic arbitration
suffer increased interference from courts in England after 1996 than in the
UNCITRAL Model. The Department of Trade and Industry (UK) decided on
30.1.97 that the part relating to modifications for the purpose of domestic
arbitration shall not come into force. It quoted  the Corporate and
Consumer Affairs Minister, John Taylor as follows:

“....I have also decided that all arbitrations, whether domestic or
international, should be treated in the same way....”
(see Russell on Arbitration, 1997 p.41 fn. 84)

The Belgian, Swiss and Italian arbitration statutes do contain separate
and special provisions applicable to international arbitrations permitting
lesser interference by courts (see Fouchard and others, International
Commercial Arbitration, 1999, page 54 para 105). Therefore, it is a matter
for consideration whether a few more additional grounds for challenging the
award are to be added in the case of purely domestic arbitrations.

Some countries have adopted the UNCITRAL Model as it is, while
some other countries have adopted with some changes. Some other
countries, while adopting the Model Law, have incorporated some
provisions from the English Act of 1996. The latest Report of the Law
Commission of South Africa takes note of these variations as follows in
paragraph 2.4 of the Report:-

“Sanders P "Unity and Diversity in the Adoption of the Model Law"
(1995) 11 Arbitration International 1 (hereinafter referred to as
"Sanders") at pages 2-3 lists the following countries or states as
having adopted the Model Law: Canada in 1986 (at both federal and
provincial level - in the provinces, with the exception of Quebec, it
applies to international arbitrations only); Cyprus in 1987; Bulgaria
and Nigeria in 1988; Australia (at federal level for international
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arbitrations only) and Hong Kong in 1989; Scotland in 1990; Peru in
1992; Bermuda, the Russian Federation, Mexico and Tunisia in 1993;
and Egypt and Ukraine in 1994. Sanders also lists eight states of the
United States of America as having adopted the Model Law, including
California, Florida and Texas. However, whereas Connecticut totally
adopted the Model Law (Sanders 3) it appears from a commentary on
the Florida International Arbitration Act (see Loumiet C M "United
States: Florida International Arbitration Act — Introductory Note"
(1987) 26 ILM 949 at 960 n 13) that there are significant
philosophical and textual differences between the Florida statute and
the Model Law. Singapore adopted it for international arbitrations in
1994. Of the major industrial countries in Western Europe, as yet
only Germany has adopted the Model Law. (See the New German
Arbitration Law, being the Tenth Book of the German Code of Civil
Procedure, which commenced on 1 January 1998. An English
translation is published in (1998) 14 Arbitration International 1-18.)
The new German Arbitration Law adopts the Model Law with
minimum changes and applies to both international and domestic
arbitrations (see s 1025 and Bockstiegel K-H "An Introduction to the
New German Arbitration Act Based on the UNCITRAL Model Law"
(1998) 14 Arbitration International 19 at 22-23). New Zealand has
also adopted the Model Law for both domestic and international
arbitrations (see the Arbitration Act 99 of 1996, which commenced on
1 July 1997). (The New Zealand legislation is discussed by
Richardson M "Arbitration Law Reform: the New Zealand
Experience" (1996) 12 Arbitration International 57-66 and
"Arbitration Law Reform: the New Zealand Experience - an Update"
(1997) 13 Arbitration International 229-31.) The Kenyan Arbitration
Act 4 of 1995 and the Zimbabwean Arbitration Act 6 of 1996 referred
to in the text came into force on 1 January 1996 and 13 September
1996 respectively.”

That does not mean that the Commission is proposing to unduly
increased court interference in cases of purely domestic arbitration. In fact,
the Commission proposes to further restrict court interference, in certain
respects than what is permitted by the Model Law or the 1996 Act, both for
international and purely domestic arbitration. It proposes that all matters
which come to the court against the award are to be listed for preliminary
hearing and could be rejected straight away before notice. It is also proposed
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to introduce a provision similar to sec.99 of Civil Procedure Code (CPC)
that awards should not be interfered with lightly unless substantial prejudice
is shown. It is also proposed to remove the obstacle created by sec.36
precluding enforcement of award merely because an application to set aside
the award is filed and is pending. Mere filing of such an application should
not amount to automatic stay of the award. Further, we propose to enable
the court to impose conditions for compliance with the award, partly or
wholly, pending disposal of objections.

Proposals are also being made to keep delays before the arbitral
tribunal totally under control, by amending sections 23, 24 and 82 as also
and inserting new sections 24A, 24B, 29A, 37A. Time limits are proposed
to be imposed for passing awards subject to extension by Courts, however,
providing that that, pending disposal of the application by the Court, the
arbitration shall continue. Chapter XI is introduced for Fast Track
Arbitration.  Sections 34 and 35 of the Amending Act are proposed to be
introduced to speed up arbitrations, applications and appeals under the Act
of 1996 and also under the old Act of 1940. We shall advert to these
provisions in para 1.8 hereinafter. Therefore, it is not as if, the proposed
amendments will increase court intervention or thereby delay arbitration.
On the other hand, the proposed amendments will speed up pending and
future arbitrations.

1.7  Other aspects brought to the notice of the Commission

Several other aspects in the working of the 1996 Act have been
pointed out. Some of these can be referred to at this stage itself briefly to
substantiate why the Commission has now felt that it is appropriate to
propose amendments to the Act. Of course, not all of these suggestions are
being accepted by the Commission.

It has been stated that in several cases, Indian parties have been
deprived of a right to seek prompt-interim relief under section 9 of the Act
from the Court before the commencement of arbitration proceedings and
after the award, in international arbitration awards, or after the passing of
such awards where the seat of arbitration is outside India because sec.2(2)
confines Part I of the Act to arbitrations in India. This, it is said, has resulted
in serious prejudice to Indian parties who are not able to obtain any interim
orders under sec. 9 before commencement of international arbitration or
during or after conclusion of the proceedings, from Indian courts. In several
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cases the awards might remain only on paper, at the end of the day. This
anomaly has led to conflicting judgments in the High Courts. In fact all
countries which have adopted the UNCITRAL Model, apply Arts. 8, 9, 35
and 36 of the Model Law to an international arbitration where the seat of
arbitration is outside that country. This was not noticed when the 1996 Act
was passed.

It has been pointed out that inasmuch as there is no need to file an
award in the Court under the new Act, there is a scope for tinkering with the
award. There is no public record of the contents of the award. Obviously,
Stamp and Registration laws can easily be contravened under the new Act.

Divergent views have been expressed as to the stage at which
jurisdictional issues could be decided and also as to whether orders of the
Chief Justice of India or his nominee or that of the Chief Justice of the High
Court or his nominee, as the case may be, appointing arbitrators-should be
treated as administrative orders or as judicial orders. Treating the orders
under Sec. 11 as administrative has led to several writ petitions being filed in
the High Courts raising jurisdictional grounds and consequently stay of
arbitration proceedings being obtained.

It has been pointed out that sec.8 of the Act has deviated from the
Model Law by omitting the words ‘unless it finds the agreement is null and
void, inoperative and incapable of being enforced.” It has also been pointed
out that where the arbitrator rejects objections relating pleas of bias or
disqualification under sec. 13 or objections as to jurisdiction under sec.16 by
way of interim decision, no immediate right of appeal is provided as in Art.
13 or Art. 16 of the Model Law and parties have to go ahead with the
arbitration proceedings till the award is made. This may involve them in
waste of money by way of fees to arbitrators and lawyers. This again is a
deviation from the Model Law. Even after the award, the objection relating
to rejection of a plea of bias or jurisdiction is not included in the list of
grounds specified under sec. 34. It has again been pointed out that while an
appeal is permitted, where the award deals with a dispute not contemplated
by or not falling within the terms of the submission or matters beyond the
scope of the submission for arbitration, no ground 1is provided in a case
where the arbitrator omits or refuses, in spite of an application under
sec.33(4) to decide an issue which definitely arises out of the pleadings of
the parties. It has been pointed out that if arithmetical or typographical
mistakes are not corrected after following the procedure under section 33(1),
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there is no remedy. Similarly, it is stated that if no reasons are given in spite
of the provisions of section 31(3), there is no remedy. Though, under
section 28 the substantive law has to be followed, no provision is made in
section 34 if there is an error of law apparent on the face of the award. Of
course, some participants in seminars suggested that grounds of
‘misconduct’ of the arbitral proceedings must also be included in the
grounds of challenge in section 34.

It has also been proposed that a provision similar to sec.21 of the
Arbitration Act, 1940 is necessary so that whenever, during the pendency of
a suit or proceeding or appeal in High Court or Supreme Court, parties could
agree to go to arbitration. In such cases, specific provision must also be
made to enable objections to the award to be filed in the same court which
referred the matter to arbitration rather than driving them again to the
District Court. For example, if after 20 years of litigation, the Supreme
Court, by consent of parties, refers the matter to arbitration, the objections
have now to be filed in the District Court according to the recent judgment
of the Supreme Court in P. Anandagjapathi Raju vs. P.V.G. Raju (2000(4)
SCC 539 = AIR 2000 SC 1886), while under the Act of 1940, they could be
filed in the Supreme Court, since that was the court which referred the
parties to arbitration.

It has been pointed out that section 43(3) is to be amended because of
the amendments to section 28 of the Indian Contract, 1872, in 1997. By
that amendment to the Indian Contract Act, the provision which
extinguishes a right to a remedy even before the expiry of the time fixed in
the Limitation Act, 1963, has become bad and hence there is no longer any
need for approaching court to remove hardships.

It has been pointed out that there is a conflict of judgments as to
whether the time limits fixed in section 11(4) and (5) of the 1996 Act are
mandatory or not and whether in the event the opposite party does not
appoint any arbitrator within the period, a party cannot move the court under
section 11 for appointment. It is also stated that section 11(6) does not fix
any time limit.

Under section 9, it is said that a party may obtain an interim order
before taking steps for arbitration and after getting the order, he may not
take steps to have an arbitrator appointed. It is pointed out that section 9 is
badly drafted and requires restructuring.
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It is urged that clauses in the contract which enable a party to appoint
his own employer or adviser or consultant to be an arbitrator violate section
18 of the 1996 Act relating to equal treatment to the parties.

It was suggested that some more powers are to be given to the
arbitrators to see that their interim orders or dates of hearing given by them
are duly honoured. It is said that a “fast track procedure” may be proposed
by way of a Schedule. Section 42, it is said, is vague and requires a detailed
restructuring.  Several important amendments to section 37 have been
suggested to cover appeals against orders passed by the arbitral tribunal
under sections 13 and 16 where certain jurisdictional pleas are rejected by
the tribunal.

We are referring to these aspects only to point out the nature of
defects that have been placed before the Commission for its consideration.

The above important aspects are, therefore, the starting point of the
review of the 1996 Act by the Commission. The Commission prepared a
Consultation Paper (Annexure-II) and held two Seminars, one in Mumbai
and another in Delhi in the months of February and March, 2001 and gave
wide publicity to the Paper by putting it on the website. Retired Judges and
leading lawyers were invited for the Seminars. Several of them participated
and also gave written notes putting forth their ideas. During these seminars
there was consensus on various proposals and also divergence on some of
the proposals. Proposals not contained in the Consultation Paper were also
exhaustively discussed. Even in the month of May 2001, responses as well
as fresh proposals have been received by the Commission.

In the light of the above, the Commission re-examined the proposals
and has also considered the fresh proposals which were placed before it. It
has considered the various responses, either accepting or rejecting the
suggestions in this Report.

The Commission has accepted some of the proposals and has rejected
a large number of other proposals. In fact, several proposals made in the
Consultation Paper (Annexure-I[) have not been accepted by the
Commission in this report. The Commission has kept in mind the warning
to keep away from any ‘mind-set’ of the 1940 Act but it has also taken care
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to keep away from the other ‘mind-set’ that no amendments at all need be
made.

1.8 Major reforms in speeding up pending and future arbitrations,
applications and appeals under the 1996 Act and also under the
1940 Act.

The Supreme Court has, time and again, lamented that there is
enormous delay in the arbitral process in our country. We have already
referred to the said remarks. It has, therefore, been decided by the
Commission that some serious reforms must be brought in to speed up the
entire arbitral process, both before the arbitral tribunal and before the Courts,
whether such proceedings are pending under the 1996 Act or under the 1940
Act.

Section 5 of the Act of 1996 is proposed to be amended by adding an
Explanation as to the meaning of the words ‘any other law for the time being
in force’. Under the Explanation, the above words will include the Code of
Civil Procedure (5 of 1908), any law providing for internal appeals within
the High Court (like Letters Patent, or High Court Acts) and any law which
provides for intervention by one judicial authority in respect of orders passed
by another judicial authority (e.g. tribunals under the Consumer Protection
Act). The effect of the Explanation is that intervention by resorting to
remedies under all the above laws will be barred.

So far as the procedure before the arbitral tribunal is concerned, the
proposal is to amend sections 23 and 24 of the 1996 Act by permitting the
arbitral tribunal to fix time schedules for filing pleadings and for recording
evidence (including affidavit evidence) and omitting from the said sections
those clauses which permit parties to fix up the procedure or the time
schedule. The proposals under sections 23 and 24 give full power to the
arbitral tribunal to fix the procedure and time schedule for filing of pleadings
and for recording evidence and said time schedule shall be binding on the
parties or those who represent them. Further, under the proposed section
24A, the arbitral tribunal is empowered to take serious action if its orders are
not complied with and under the proposed section 24B, the parties or the
arbitral tribunal may approach the Court for implementation of the orders of
the arbitral tribunal and the Court is given wide powers to take steps to have
such orders implemented. The above said provisions in sections 23, 24, 24A
and 24B are proposed to be applied not only to future proceedings under the
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new Act of 1996 but also the pending proceedings under the Act as also the
pending proceedings under the 1940 Act, before the arbitrators.

Next, for future arbitrations under the 1996 Act, the arbitrators will
have one year and thereafter another period not exceeding one year as
agreed by the parties, under the proposed section 29A, for passing the award.
Thereafter, if the award is not passed, parties are to move the Court for
extension and if the parties do not apply, the arbitrators can also apply for
the same. Till the application is made, the arbitration proceedings are
suspended, but once an application is made to the Court, the arbitration
proceedings shall continue and are not to be stayed by the Court. On the
other hand, the Court shall pass an order within one month fixing the time
schedule or it may also pass orders as to costs taking into account various
factors which have led to the delay and also the amount already spent
towards fee etc. The Court will continue to pass such orders granting time
and fixing the procedure, till the award is passed. The above procedure is
also to be applied to arbitrations which are pending under the 1996 Act for
more than three years as provided in sec. 33 of the amending Act.
Applications under section 34(1) to set aside awards and appeals under sec.
37(1) are to be disposed of within six months and appeals under sec. 37(2)
within three months from the date of commencement of the amending Act.
A similar procedure is envisaged for future applications and appeals.

For the purpose of speeding up of pending arbitration proceedings
under the 1940 Act, separate provisions are proposed to be made in sec. 34
of the Amending Act for granting one year for completion, failing which the
procedure indicated in sec. 29A of the Court fixing the time schedule will
apply, till the award is passed.

So far as pending applications under the old Act of 1940 to make the
award a rule of Court or objections to set aside an award and appeals under
sec. 39 of the old Act are concerned, under sec. 34 of the Amending Act,
they have to disposed of within one year from the date of the amending Act.
Pending appeals/revisions against interim orders in proceedings arising out
of the old Act are to be disposed of within six months from the date of the
amending Act.

The Commission hopes that the above reforms contained in the
proposed amendments to sections 23 and 24, addition of proposed sections
24A and 24B and sections 29 of the Principal Act, 33 and 34 of the
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Amending Act are many sections will bring about a welcome change in the
attitude of all persons connected with arbitrations — namely, the parties, the
persons who represent them, the arbitrators and the Courts, and that hereafter
not only arbitrations and Court proceedings under the Act of 1996 but also
those under the 1940 Act, which are still pending, will all get a big push
within one year from the commencement of the proposed amending Act and
the blot upon the Indian arbitration system will stand removed.

Great care has been taken to see that there is no change in the law
relating to international arbitration.
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CHAPTER-II

Discussion on the proposals for amendments and Commission’s
recommendations

The Law Commission after receiving representations regarding
certain drawbacks in the working of the Arbitration and Conciliation Act,
1996 published a Consultation Paper on the subject and circulated it among
the lawyers, judges and academicians to obtain their views. It also
conducted seminars at various places to discuss the working of the
provisions of the Act. In the light of representations, responses to the
Consultation Paper and deliberations in the seminars as also views of the
experts in the field, the Commission has considered various provisions of the
Arbitration & Conciliation Act, 1996 (hereinafter referred to as the Principal
Act). The Commission has accepted some of the proposals made in the
Consultation Paper but has not finally carried forward a number of
suggestions made in the Consultation Paper. The Commission proposes to
deal in this Chapter various issues section-wise.

2.1.1 Definitions - Section 2
“Court”
Section 2(1)(e) reads as follows:

“Court” means the principal Civil Court of original jurisdiction
in a district, and includes the High Court in exercise of its
ordinary original civil jurisdiction, having jurisdiction to decide
the questions forming the subject-matter of the arbitration if the
same had been the subject-matter of a suit, but does not include
any civil court of a grade inferior to such principal Civil Court,
or any Court of Small Causes;”

This provision defines 'Court’ as the principal Civil Court of original
jurisdiction in the district and includes the High Court wherever the High
Court is exercising Original Jurisdiction.



20

The sections which use the word "Court’ are sec.9 (interim measures),
sec.14(2) (impossibility on the part of the arbitrators to act), sec. 34(3)
(filing of objection to the award), sec.36 (enforcement of award), sec.37
(appeals), sec.39 (2) and (4) (lien and deposit), sec.42 (jurisdiction) and sec.
43 (limitation).

The term ‘Judicial authority’ is used in sections 5 and 8. Here this
term can also mean a District Court or a Court subordinate to the District
Court or the High Court on the original side. It may also refer to a quasi
judicial authority. Whatever the meaning intended, the word 'judicial
authority' includes a "Court’.

It has been proposed that in section 2(1)(e), the court of the Principal
Judge of the City Civil Court in a city should also be included. This
suggestion made in the Bombay seminar has been accepted to avoid any
unnecessary controversy.

2.1.2 After such amendment, sec. 2(1)(e) will read as follows:

“(e) ‘court’ means the principal Civil Court of original jurisdiction
in a district, the Court of principal judge of the City Civil court of
original jurisdiction in a city and includes the High Court in exercise
of its ordinary original civil jurisdiction, having jurisdiction to decide
the questions forming the subject matter of an arbitration if the same
had been the subject matter of a suit, but does not include any civil
court of a grade inferior to such principal Civil Court or to such Court
of the principal judge City Civil Court, or any Court of Small
Causes;”

Recently, it has been held in Western Shipbreaking Corpn. Vs. Clase
Haren Ltd. (UK): (1997(3) Guj L.R. 1985) that the Additional District Judge
cannot deal with an application under sec.8 of the 1996 Act but that the word
'District Judge' includes a 'Joint District Judge'. It is, therefore, proposed to
make a provision enabling the principal court in a district or a court of the
principal Judge of a City Civil Court in a city to transfer matters under this
Act to other Courts of co-equal jurisdiction in the district or city, as the case
may be, to reduce congestion in the principal courts. This will help matters
to be transferred to Additional Courts having powers and jurisdiction under
various sections, viz., section 8 and proposed sections 8A, 17A, 29A and
section 34 etc.
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2.1.2A The proposed addition to sec. 2 enabling transfer of matters
from the Principal Courts to the Courts of co-ordinate jurisdiction, will read
as follows:

“(10) The principal Civil Court of original jurisdiction in a district or
the Court of the principal judge, City Civil Court exercising original
jurisdiction in a city, as the case may be, may transfer any matter
relating to any proceedings under the Act pending before it to any
court of coordinate jurisdiction, in the district or the city, as the case
may be, for decision from time to time.

2.1.3 Need for defining the scope of ‘domestic arbitration’,
‘international arbitration’ and ‘international commercial arbitration’

The words ‘International Commercial Arbitration’ are used in the
Explanation to section 1(2), and in sections 11(9), 11(12)(a) and section
28(1)(a) and (b) of the 1996 Act.

Section 2(1)(f) which defines the term “International Commercial
Arbitration” requires that at least one of the parties is a national of, or
habitual resident in, any country other than India or a body corporate
incorporated in any country other than India, or a company or an association
or a body of individuals whose central management and control is exercised
in any country other than India or the government of a foreign country.

The Act has made a deviation from the Model Law. The model law
lays emphasis on one of three factors namely the parties or place of
arbitration or the subject matter. The 1996 Act lays stress on the parties’
residence and nationality. But, the Commission is of the view that there is
no need to amend this part of the definition in section 2(1)(f).

The word ‘commercial’ occurs in sec.2(1)(f) of Part I and sec.44 of
Part II of the Act (dealing with New York Convention). Sec.44 uses the
expression ‘foreign awards’ to a limited class of awards falling within sec.44
and one of the conditions is that the award must have been made in one of
the reciprocator States notified by the Central Government under the Foreign
Awards Recognition and Enforcement Act, 1961. India is a signatory to this
Convention subject to two reservations.
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It is not in dispute that there are “international arbitration awards”
which do not fall under Part II, may be because the dispute is not
‘commercial’ or the agreement is not in writing or the award is made in a
non-reciprocating state. The Act in Part I covers awards where all parties
are of Indian nationality and award is made in India and also to international
commercial awards, i.e., where at least one party is not an Indian national,
where the seat of arbitration is in India. Both these types of awards are
called ‘domestic awards’ under sec.2(7). This is the broad nomenclature
used in the Act.

It has been suggested that the word ‘commercial’ can be dropped so
that the Act can apply to all international arbitrations, whether commercial
or not, where the seat of arbitration is in India. There is force in this
suggestion. Firstly, as disclosed from the case law dealing with New York
Convention, on several occasions, an issue arises as to whether the
arbitration is ‘commercial’ in nature. This leads to unnecessary litigation.
Secondly, there is no reason to omit from sec.2(1)(f) in Part I an arbitration
which is international in nature but which is not ‘commercial’. There was
no dissent from this view during the discussion on the Consultation Paper.
The Indian Chamber of Commerce of Bombay, in fact, made a specific
suggestion through a report prepared by a group of retired Judges of the
High Court and others, for omission of the word ‘commercial’.

In fact, even in regard to the New York Convention some countries
have withdrawn the ‘commercial’ reservation. By letter dated 17.11.1989 to
the Secretary General, UN, the French Government which ratified the New
York Convention in 1959, withdrew the reservation so as to give the widest
scope to the Convention. Out of 121 countries which adopted the New York
Convention, only one-third have made the ‘commercial’ reservation by
1999.

There is one other reason as to why the word ‘commercial’ has to be
dropped. The 1985 UNCITRAL Model Law itself watered down the
distinction by including in its definition a wide range of matters as is clear
from the footnote below the definition in Art.1(1). It says that the term
‘commercial’ must be given a wide meaning to cover matters arising from
all relationships of a commercial nature and would also include any trade
transaction for the supply or exchange of goods or services; distribution
agreements; commercial representation of agency; factories; leasing;
construction work; consulting engineering; licensing; investment; financing;
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banking; insurance; exploitation agreement or concession; joint venture or
other forms of industrial or business cooperation; carriage of goods or
passengers by air, sea, rail and road. The ‘footnote’ below Article 1(1) of
the Model Law states that the above enumeration is not to be understood as
being exhaustive.

Unfortunately in sec.2(1)(f) of the 1996 Act, this wider definition of
the UNCITRAL Model had not been referred to, even by way of a foot note
or by way of an Explanation.

It is, therefore, proposed to apply Part I of the Act to international
arbitrations whether commercial or not, where the place of arbitration is in
India. The result is that sec.2(7) shall now include international non-
commercial awards also, where the seat of arbitration is in India.

In order to remove any confusion in understanding as to what is a
domestic arbitration, it is proposed to define ‘domestic arbitration’ as an
arbitration in India where none of the parties are nationals of a country other
than India. The definition include shall “international arbitration” in India,
whether commercial or not, where at least one of the parties is a national of a
country other than India and where the place of arbitration is in India. The
definitions of the terms “domestic arbitration” and “international
arbitration” are proposed to be added in section 2 of the Act and the existing
definition of the term “international commercial arbitration” mentioned
under section 2(1)(f) is also proposed to be substituted in next paragraph.
These definitions will help in understanding section 2(2) and 2(7) better.

Article 1(3) of the Model Law which defines international arbitration
does not refer to a company which is incorporated in a country being under
the central management and control from outside that country. Section 202
of Title 9 of the Federal Arbitration Act of the USA also states that the
incorporation of a company in USA will be sufficient to deem the company
as the citizen of USA.

It s, therefore, proposed to drop the word ‘company’ from sub-clause
(i11) if clause (f) of section 2(1). The word ‘body corporate’ in sub-clause
(11) of section 2(1)(f) will obviously include a body corporate incorporated
under a statute or under the Indian Companies Act, 1956. The same method
is adopted in the new definition of ‘domestic arbitration in the proposed
section 2(1)(ea).
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2.1.3A The new definitions as proposed will be as follows:

(ea) ‘domestic arbitration’ means an arbitration relating to disputes

arising out of legal relationships, whether contractual or not, where

none of the parties is,-

(1)  an individual who is a national of, or habitually resident in, any
country other than India; or

(i1)) a body corporate which is incorporated in any country other
than India; or

(i11) an association or a body of individuals whose central
management and control is exercised in any country other than
India; or

(iv) the Government of a foreign country,

and shall be deemed to include, international arbitration and
international commercial arbitration where the place of arbitration is
in India.

(eb) ‘international arbitration’ means an arbitration relating to
disputes arising out of legal relationships, whether contractual or not,
and where at least one of the parties is,-
(1)  an individual who is a national of, or habitually resident
in, any country other than India; or
(i1) a body corporate which is incorporated in any country
other than India; or
(i11) an association or a body of individuals whose central
management and control is exercised in any country
other than India; or
(iv) the Government of a foreign country:

(f)  ‘international commercial arbitration’ means international
arbitration considered as commercial under the law in force in India;

2.1.4 “Judicial authority”: Proposed section 2(1)(fa) -

In view of the judgment of the Supreme Court in Fair Air Engineers
Pvt. L.td. Vs. M.K. Modi, AIR 1997 SC 533, holding that 'judicial authority’
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in sec.34 of the 1940 Act includes a quasi-judicial tribunal like the consumer
court, it has become necessary to define the term ‘'judicial authority' in
section 2(1). In fact, in the above case, a reference was made to 1996
Ordinance which preceded 1996 Act. This aspect has been dealt with under
section 8 (see para 2.4.1 to 2.4.4). As stated hereinafter in detail under
section 8, , it was requested, at the Bombay seminar, that in section 8, the
words “judicial authority” must include quasi-judicial statutory bodies also.

The definition of 'judicial authority' proposed to be added in section
2(1) is as follows:-

“(fa) judicial authority' includes any quasi-judicial statutory
authority;"

2.1.5 Application of Part I — Section 2(2):

Section 2(2) occurs in Part I of the 1996 Act and reads as follows:

“Section 2(2): This Part shall apply where the place of arbitration is in
India.”

In view of the new proposed definition of the term "domestic
arbitration" in proposed section 2(1)(ea) and section 2(2) is proposed to be

amended by introducing two clauses, viz., (a) and (b).

Clause (a) will read as follows:-

"(a) This part shall apply to domestic arbitration".

The study relating to proposed clause (b) is carried out in subsequent
paragraphs. This will mean that Part I of the Act will apply to the cases of
purely domestic arbitrations between Indian nationals and also in
international arbitrations where at least one party is not an Indian national,
and in both such arbitrations, the place of arbitration is in India. These two
types come under the definition of ‘domestic arbitration’. The word
‘domestic’ signifies ‘all the arbitrations in India’.

The existing sec. 2(2) is in conformity with the broad principle in
international commercial arbitration that (subject to exceptions as decided by
the Courts in various countries) the arbitration is governed by the law of the
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country where it is held, namely, the “seat” or “forum” or “laws arbitri” of
the arbitration. Such provisions are contained in the Geneva Protocol 1923
and the New York Convention, 1958.

2.1.6 Omission in Section 2 (2) of the Act in not applying sections &, 9. 35,
36, to international arbitration outside India:

Some problems have arisen in cases of international arbitration where
the seat of arbitration is outside India. It is part of the law of arbitration in
several countries to allow a few provisions of their arbitration statutes to
apply to international arbitrations held outside their countries. Such
provisions are those which correspond to Articles 8, 9, 35 and 36 of the
Model Law. In this behalf, there has been a serious omission in the 1996
Act in not following the provisions of the UNCITRAL Model Law. This
has led to litigation.

(i) Omission to apply sec. 9 to international arbitrations outside
India to be rectified-

We shall first take up the disadvantages so far as omission of section 9
is concerned. In cases of international arbitration where the seat of
arbitration is outside India, a serious controversy has arisen in the Indian
Courts. These are cases where interim measures could not be granted by
Indian courts under Section 9 to an Indian national before commencement of
arbitration (or after the award) against property of a foreign party. By the
time the Indian party takes steps to move the courts in the country in which
the seat of arbitration is located, the property may have been removed or
transferred.

Art. 1(2) of the Model Law reads as follows:

“Art. 1(2): The provision of the law, except Articles 8, 9, 35 and 36
apply only if the place of arbitration is in the territory of the State.”

(Art. 9 of the Model Law corresponds to sec. 9 of the 1996 Act).

This aspect somehow escaped attention, when sec.2(2) was drafted in
the 1996 Act. That section confined Part I (including sections 8, 9, 35 and
36) only to arbitrations where the place of arbitration is in India. As stated
above, this provision has caused serious prejudice to an aggrieved party in as
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much as these provisions do not apply to international arbitrations where the
place of arbitration is outside India, or where the seat of arbitration is not
defined in the arbitration agreement.

Almost all countries which have adopted the UNCITRAL Model
apply provisions in their legislation corresponding to Art.8, 9, 35 and 36 to
international arbitration held outside their countries.

The Delhi High Court, in certain judgments, took the view that
sec.2(2) read with sec.2(5) would enable sec.9 to be applied even in cases of
international arbitration held outside India (see_Dominant Offset pvt. Ltd. vs.
Adamovoske Strajirny: 1997(2) Arb.L.R.335 (Del), Suzuki Motors
Corporation vs. UOI 1997(2) Arb. L.R. 477 (Del) and in Marriot
International Inc. vs. Ansal Hotels 1999(82) DLT 13. Similar view was
taken by the Delhi High Court by a Bench in Olex Forcas Ltd. vs. Skoda
Export Co. Ltd. AIR 2000 Delhi 161, referring in sec.2(5). But a contrary
view has been taken by another Division Bench of the Delhi High Court in
Marriot International Inc. vs. Ansal Hotels 1999(82)DLT 13 and it held that
interim measures could be granted in such cases. The Calcutta High Court
has also held in East Coast Shipping Ltd. vs. M.J. Scrap (P) Ltd. 1977(1) Cal
HN. 444 that interim measures could be granted in view of the clear
language in sec.2(2). A Division Bench in Kaventers Agro Ltd. vs. Seagram
of the same High Court (APO 449, 448/97, dated 27.1.98) has also taken the
same view.

The Supreme Court Judgment in Thyssen Stahlunion GMBH vs.
Steel Authority of India Ltd.: 1999(9) SCC 334 did refer to sec.2(2) and
sec.2(7) but this aspect did not directly fall for consideration.

There has been an absolute unanimity that this deficiency in sec.2(2)
has to be immediately remedied by making sec.9 (and other provisions like
sections 8, 35 and 36) applicable to international arbitrations where the place
of arbitration is outside India or where the place of arbitration is not
specified in the arbitration agreement.

In fact, the provision in sec.2(3) of the English Act, 1996 applies sec.9
even to other international arbitrations where no seat of arbitration is
referred to in the arbitration agreement. It also extends the support of sec.43
and 44 of that Act to such arbitration. Section 43 of the English Act deals




28

with ‘securing the attendance of witnesses’ and is akin to sec. 27 of the
Indian Act 1996.

Therefore, in sec. 2(2) it can be stated that the provisions of sec. 9 and
sec. 27 shall also apply to international arbitrations where the place of
arbitration 1s outside India or where the place of arbitration is not specified
in the agreement.

(i) Omission to apply sections 8, 35 and 36 to international
arbitrations outside India to be rectified:

It has been noticed that Art. 1(2) of the Model Law makes not only
Art. 9 but also Articles 8, 35 and 36 of the Model Law applicable to such
international arbitrations where the seat of arbitration is outside the country.

In fact, almost all statutes of various countries which have adopted the
UNCITRAL Model Law do permit the application of provisions of their
statutes which correspond to Arts. 8, 35 and 36 of the Model Law. There is
need to extend the provision of sections 8§, 35 and 36 also to such
arbitrations, apart from sec. 9 and sec. 27 as stated above. The reason is that
in a suit or other legal proceeding filed before a judicial authority under
sec.8 of the 1996 Act, where one of the parties is not an Indian national, the
opposite party may plead an arbitration clause where the place of arbitration
is outside India or the place of arbitration is not specified. In such cases, the
Court must be enabled to refer the parties to arbitration under sec.8. Some
objections based on reciprocity have been raised in this behalf but the
Commission is of the view that the 1996 Act is one of the statutes which
deals with alternative methods of resolution of disputes and the need to
encourage such procedures should override considerations of reciprocity.

Sections 35 and 36 of the Act deal with recognition and enforcement
of the arbitration awards. In the case of arbitration of an international nature
where the place of arbitration is outside India or is not specified, then it is
necessary to make sections 35 and 36 of the Act to be invoked rather than
stipulate that parties are to obtain a judgment in a foreign Court on the basis
of award and then file a suit in India for enforcement in cases not covered by
sec. 44A of the Code of Civil Procedure, 1908 (CPC).

Section 27 deals with Court assistance and this is also be applied to
international arbitrations outside India.
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Thus, sections 8, 9, 27, 35 and 36 are to be applied to international
arbitrations where the place of arbitration is outside India or where the place
of arbitration is not specified.

2.1.7 An amendment to this effect is being proposed in clause (b) of section
2 (2) as follows:

“(b) Sections 8, 9, 27, 35 and 36 of this Part shall apply also to
international arbitration (whether commercial or not) where the
place of arbitration is outside India or is not specified in the
arbitration agreement."

2.2.1 ‘Extent of Judicial Intervention’: Section 5 of the Act

Section 5 corresponds to Art. 5 of the Model Law but has a non-
obstante clause added at the beginning of the section. It is to be noted that
the important purpose of Art. 5, according to the UN Commission, was not
to negate court intervention altogether or cut down the proper role of courts
but to list out, in the national law, all the situations which permit court
intervention and exclude any plea based on a remedy outside the Act or
based on a residual power of the national courts. (See paras 62 and 63 of the
UN Commission’s Report (1985) on the Adaptation of Model Law). These
paragraphs are worth quoting and read as follows:

“In advancing the second objection, it was emphasized that
article 5 expressed an excessively restrictive view as to the
desirability and appropriateness of court intervention during an
arbitration. It was to the advantage of businessmen who
engaged in international commercial arbitration to have access
to the courts while the arbitration was still in process in order to
stop an abuse of the arbitral procedure. Furthermore, a
limitation of the authority of the courts to intervene in arbitral
proceedings might constitute an unwarranted interference in the
prerogatives of the judicial power, and might even be contrary
to the constitution in some States. Finally, even if the authority
of the court to intervene in supervision of an arbitration might
have to be limited, the court should have a broader power to act
in aid of the arbitration. It was suggested, as a possible means
of softening the extremely rigid character of Article 5, to give
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the parties to an arbitration the authority to agree on a more
extensive degree of court supervision and assistance in their
arbitration than was furnished by the Model Law.

In response to the second objection, it was pointed out
that resort to intervention by a court during the arbitral
proceedings was often used only as a delaying tactic and was
more often a source of abuse of the arbitral proceedings than it
was a protection against abuse. The purpose of Article 5 was to
achieve certainty as to the maximum extent of judicial
intervention, including assistance, in international commercial
arbitrations, by compelling the drafters to list in the (Model)
Law on international commercial arbitration all instances of
court intervention. Thus, if a need was felt for adding another
such situation, it should be expressed in the Model Law. It was
also recognized that, although the Commission might hope that
States would adopt the Model Law as it was drafted, since it
was a model law and not a convention, any State which might
have constitutional problems could extend the scope of judicial
intervention when it adopted the Model Law without violating
any international obligation.”

Article 5 of the Model Law reads: “in matters governed by the law, no
court shall intervene except where so provided in this law”. Corresponding
section 5 of the 1996 Act contains a non-obstante clause which reads as
follows:

“Section 5: Notwithstanding any thing contained in any other law for
the time being in force, in matters governed by this Part, no judicial
authority shall intervene except where so provided in this Part”.

The important question is as to what is the meaning of the words ‘in
matters governed by this part’ and ‘intervene’. Do they mean ‘intervention
only after the arbitrators are appointed or only during the continuance of
proceedings before the arbitral tribunal? In the view of the Commission, the
above words have to be liberally construed keeping in mind the broad
purpose of sec. 5. The purpose is to keep court intervention restricted to the
situations expressly indicated in the Act and to exclude all other remedies.
The exclusion is not confined to the stages after the arbitral tribunal is
appointed nor to the period during the pendency of the arbitration
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proceedings alone. The remedies excluded are those that may be otherwise
available, right from the stage of interim measures under sec.9 before the
commencement of arbitration and also at the stage of reference to arbitration
under sec. 8 in pending actions or at the stage of appointment of arbitrators
under section 11 applications.

In the view of the Commission, where, for example, orders under sec.
9 relating to interim measures are passed by a civil court as defined in sec.
2(1)(e), the remedies under sec. 115 C.P.C. or under Letters Patent or High
Court Acts are excluded. This is the effect of section 5. Then again, if in a
matter filed before a Judicial authority, an application under sec. 8 for
reference is allowed or dismissed by the said authority all remedies to
challenge the same under sec. 115 C.P.C. or under Letters Patent or the High
Court Acts or by resort to the special remedies under the statute applicable to
the Judicial authority are excluded.

Similarly, under sec. 11 of the Act, if arbitrators are appointed by the
High Court or not appointed, then such orders will not be amenable to
Letters Patent or the High Court Acts, if they are passed by any single Judge
of the High Court.

It 1s proposed to add an Explanation in section 5 at the end to make
this position clear as stated hereunder:

“Explanation:- For the removal of doubts, it is hereby declared that

the expression ‘any other law for the time being in force’ shall always

be deemed to include,-

(a) the Code of Civil Procedure, 1908 (5 of 1908);

(b) any law providing for internal appeals within the High Court;

(c) any enactment which provides for intervention by a judicial
authority in respect of orders passed by any other judicial
authority.”

Thus the result of the “non-obstante” clause will be to override ‘any
other laws’ and interference under any law is prohibited. The policy of the
Act being least court intervention, the Commission is of the view that the
non-obstante clause need not be deleted. In fact even with its deletion, the
result will not be different in view of the words ‘except where so provided in
this Part’. Instead an Explanation as stated above, is to be added below
section 5, to strengthen the section and remove any doubts.
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Section 89 CPC

2.2.2 In the context of Section 5, it has also been pointed out that in view
the introduction of sec. 89(1)(a) and sec. 89(2)(a) in the Code of Civil
Procedure, 1908, the courts in India would be empowered to refer matters to
arbitration, and sec.5 should except sec.89 of the Code of Civil Procedure.
(the amendment to the Code has been passed by the Parliament but has not
yet come into force as the date of its enforcement has not yet been notified).
The Commission is of the view that there is no need to except section 89 of
the Code from section 5 of the 1996 Act inasmuch as section 89 merely
requires the application of the 1996 Act. There is no conflict between
section 5 of the 1996 Act and section 89 of the Code. We may explain
further.

Section 89 empowers the Court to refer matters to arbitration if the
Court thinks that a settlement is possible. This power under Section 89 does
not depend on the agreement of parties. On the other hand, the 1996 Act
deals with reference to arbitration under an arbitration agreement. As and
when the provisions of sec. 89 come into force, the reference by the Court
will be governed by the provisions of the present Act, 1996, so far as may
be, as provided in sec. 89 itself. Hence no amendment is necessary in
section 5 of the Act in this behalf. Further, if a reference is made by the
court under section 89 CPC, such a reference, in the view of the
Commission, does not fall under section 2(4) inasmuch as the arbitration is
not by an arbitrator appointed under the statute, i.e., the Code of Civil
Procedure, 1908, as is the case under the Cooperative Societies Acts.
Similarly, section 42 is also not attracted because, there is no agreement
between parties nor any application before court. There is, therefore, no
need to except Section 89 CPC from Section 5 of the Act to make provisions
in Section 42 of the 1996 Act.

Once a reference is made under section 89, the provisions of the 1996
Act will apply.

2.2.3 Of course, it is obvious that the words ‘notwithstanding anything
contained in any other law for the time being in force’, used in sec. 5 will
not come in the way of the exercise of powers under Art.227 of the
Constitution of India by the High Court or under Art.136 by the Supreme
Court of India in as much as these are constitutional provisions. (See para
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62 of the U.N. Commission Report which notices such a possibility). We
are referring to this aspect because when we come to sec.8 of the Act which
uses the words ‘judicial authority', orders passed by such judicial authorities,
- if they are orders of quasi-judicial tribunals, they may be amenable to the
above provisions in Art.227 and Art.136.

2.2.4 In the result, the ‘non-obstante’ clause in section 5 is retained and an
Explanation as stated earlier is proposed to be added.

2.2.5 Administrative Assistance: Amendments proposed in Section 6:

Section 6 of the Act as it stands now, reads as follows:
“Administrative assistance: In order to facilitate the
conduct of the arbitral proceedings, the parties or the
arbitral tribunal with the consent of the parties, may
arrange for administrative assistance by a suitable
institution or person”.

The above section was drafted on the model of Art. 8 of the
UNCITRAL Report on Adoption of Conciliation Rules (prepared by the
United Nations Commission on International Trade Law), which was, more
or less, in the same language. In fact, in that Report it was suggested that if
the conciliators arrange for administrative assistance, they must not merely
consult the parties but must also obtain the their consent.

In practice, however, at any rate in India, it is becoming increasingly
common for arbitration proceedings being conducted at expensive venues.
On several occasions, even when the proceedings last for a very short
duration, the parties have to pay for a whole day. If the venue is a five-star
hotel, the expense will be heavier. Parties feel embarrassed if they have to
reject request for an expensive venue.

On the other hand, there are places available, which are fairly decent
and not as costly as five star hotels. Several public institutions do make their
conference rooms available for arbitration and all facilities are available at
inexpensive rates. The Commission has been informed that in certain
arbitrations which have been continuing for years, the costs of meeting the
expenses of the venue are running into lakhs of rupees. One party who is
rich enough may agree but another, not so rich, may not, but may have to
share the huge costs ultimately, depending upon the order of the arbitral
tribunal as to cost in the award.
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After taking into account these problems and with a view to reduce
arbitration expenses for the parties, the Commission proposes that section 6
be amended as follows:

“Section 6 Administrative assistance:- In order to facilitate the
conduct of the arbitral proceedings, the parties may arrange for
administrative assistance by a suitable institution or person”.

We are making this amendment applicable to pending arbitrations
also. We hope this amendment will help in reduction of costs of arbitration.

2.3.1 Arbitration agreement: Section 7

Sec.7 defines ‘arbitration agreement’ and is almost a verbatim
reproduction of Art.7 of the Model Law except that a single paragraph in the
Model Law is split up into different clauses. It has been suggested that the
definition of ‘arbitration agreement’ in sec.5 of the English Act of 1996 is
wider than sec. 7 of the Indian Act of 1996 and can be adopted under sub-
section (4) of Section 7 of our Act because the term includes, under sub-
section (4) of section 5 that “an agreement which is endorsed in writing if an
agreement made otherwise than in writing is recorded by one of parties or by
a third party, with the authority of the parties to the agreement.”

The Commission is of the view that it is not necessary to amend sec.7
of the Act by bringing into it the provision of sec.5(4) of the English Act,
1996 in as much it is likely to result in unnecessary litigation if the clause is
to be based only on a record of one of the parties or of a third party.

It has been suggested that sec.5(2)(a) of the English Act says in
brackets “whether or not it is signed by the parties” and those words should
be introduced in section 7 of 1996 Act. Now sec.7(3) says that an arbitration
agreement shall be in writing. Sec.7(4)(a) suggests that an arbitration
agreement is in writing if it is contained in a document signed by the parties.
In as much as sec.7(4)(a) does not use the word ‘only’, it does not appear
that it is a mandatory requirement that the agreement must be signed. In
fact, the Supreme Court has held under the 1940 Act in Jugal Kishore
Rameshwardes vs. Mrs. Gorbbi AIR 1955 SC, Banardas vs. Carve
Commission AIR 1963 SC 1417 (1425) and Satish Chandra vs. State of UP
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AIR 1983 SC 347: 1983(2)SCC 141 that a submission must no doubt be
made in writing but need not be signed. All that is necessary is that there
should be a formal written agreement and the parties should agree to submit
present and future disputes to arbitration. This legal position was declared
under sec.2(a) of the 1940 Act which used the words ‘written agreement’
and did not refer to any requirement of signature of the parties. In view of
the law declared by the Supreme Court, and the specific language of section
7(4) it is considered not necessary to use the words “whether signed or not”
as used in sec.5 of the English Act.

2.3.2 It has been suggested that “share brokers” use certain documents
which contain an arbitration clause and these documents are received by
other parties without demur, that is to say, accepting the clause by conduct.
In the Bombay seminar, it was suggested that this contingency is to be
provided for in section 7(4)(b). This suggestion is accepted. Hence certain
other words are required to be added in sec. 7(4)(b).

It is, therefore, proposed to substitute following words for the words
‘an exchange of letters’ in section 7 (4) (b)

“any written communication by one party to another and accepted
expressly or by implication by the other party, an exchange of letters.”

2.4.1 Amendments to Section 8

‘Judicial authority’ in section 8 & proposed sec. 2(1)(fa) and new sub-
section (3) to section 42:

Several suggestions have been made with regard to section 8. We will
deal with these suggestions one after another. Whether the term ‘Judicial
authority’ in sec. 8 includes quasi judicial statutory authorities.

Section 8 deals with a situation where an action is filed before a
“judicial authority” and the opposite party relies on an arbitration clause, and
in such a situation the Court ‘shall’ refer the matter to arbitration. The
Supreme Court has held that by using the word ‘shall’ (in contrast to the
word ‘may’ used in sec. 34 of the old Act of 1940), there is no discretion
vested in the Judicial authority and the reference to arbitration is mandatory
(See P. Anandagajapathi Raju vs. P.V.G. Raju (2000)(4) SCC 539: AIR
2000 SC 1886). It is not proposed to deviate from this principle. It is true
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that the English Act still retains the discretionary part in sec. 86 of that Act
so far as domestic arbitration is concerned but even in England, the said
provision in section 86 has not been brought into force and it is, in fact, said
that it is not likely to be brought in force.

A two judge Bench of the Supreme Court has held in M/s. Fair Air
Engineers Private Ltd. vs. M.K. Modi (AIR 1997 SC 533) while dealing
with the identical words ‘judicial authority’ used in the corresponding
provision, sec.34 of the old Act of 1940, that the said words will cover
Consumer Courts. It was held that the consumer fora are quasi judicial
bodies falling within the meaning of the words ‘judicial authority’ and could
refer disputes to arbitration, if the parties before the fora are parties to
arbitration agreements. Though the case arose under the 1940 Act, specific
reference was made in the judgment to the Ordinance of 1996 which
preceded the present Act and to section 8 of the Ordinance, interpreting it as
applicable to quasi-judicial authorities also.

2.4.2 In this context, we have also to refer to a latter three judge judgment
of the Supreme Court in Skypack Couriers Ltd. vs. N.K. Modi (200(5) SCC
294), wherein the Court set aside an award made by a third party to whom
the National Consumer Commission referred the dispute for final
adjudication without any further scope for filing objections. In the order of
the National Commission making the reference, it was stated that they were
not invoking the provisions of the Arbitration Act but were referring the
matter to a third party for consensual adjudication. The Supreme Court set
aside the award and held that the Commission could not have adopted the
above procedure of reference to a third party, for final decision without a
right to file objections thereto. At the same time, the Supreme Court stated
that it was not deciding whether the consumer courts could refer matters to
arbitration under the Arbitration laws. We are referring to this case only to
highlight that the earlier decision in M/s. Fair Air Engineers [.td. vs. M.K.
Modi was neither referred to nor overruled in the Skypack Courier case.

2.4.3 In the Consultation Paper (Annexure II), it was proposed that the
words ‘judicial authority’ be dropped and the words ‘Courts’ substituted
instead. This proposal was made keeping in view that the remedies that may
be resorted to for questioning orders passed by different ‘judicial authorities’
may not be uniform. But in view of the subsequent discussion in various
seminars, it was pointed out that it would be better if quasi judicial
authorities before whom some actions are pending, are in a position to refer
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matters to arbitrators, wherever reliance is placed upon an arbitration clause.
The Commission is of the view that the words ‘judicial authority’ can be
retained to enable easy reference to arbitration under section 8 itself by the
judicial authority concerned, (as held in Fair Air Engineers case) before
whom the matter may be pending rather than drive the party who is relying
on the arbitration clause to a separate application under sec.11.

2.4.4 1t 1s true that remedies against an order passed by different judicial
bodies under sec.8 may normally be different. But because of sec. 5, remedy
under sec.115 Code of Civil Procedure is barred and the remedy may be
only under Art.227 of the Constitution of India. If it is an order passed by
any quasi-judicial statutory authority, then because of sec. 5, the remedy
under the special Act applicable to the tribunal is barred and remedy may be
only under Art.227. Therefore, there is no scope for different remedies
becoming available under different special statutes applicable to different
quasi-judicial authorities. Thus the remedies are perhaps restricted to Art.
227. Therefore the word ‘judicial authority’ will remain and will, therefore,
cover quasi-judicial tribunals also as per the law declared by the Supreme
Court in Fair Air Engineers case. We have already referred to the proposal
to add a definition of 'judicial authority' in section 2(1) as follows:

Section 2(1)(fa): ‘judicial authority’ includes any quasi-judicial
statutory authority.

2.4.5 Whether certain preliminary issues at the stage of section 8 could
be decided

We then turn to another and more important aspect In Art. 8(1) of the
Model Law, it is provided that the court before which an action is brought
shall, if an arbitration agreement is pleaded, refer the parties to arbitration
“unless it finds that the agreement is null and void, inoperative or incapable
of being performed”. These words have been omitted in sec.8 of the 1996
Act. The result of the omission is that, in view of sec.5, the judicial
authority cannot decide if the arbitration agreement is ‘null and void,
inoperative or incapable of being performed’. In the Consultation Paper
(Annexure-II), it was proposed that sec.8 is to be amended to bring it in
conformity with Art.8(1) of the Model Law, so as to enable the judicial
authority to decide these jurisdictional issues at the initial stage. It has been
suggested at the Bombay seminar that the ‘judicial authority’ may be
empowered, if need be, to decide these issues, in case they can be decided on
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admitted facts or documents and without receiving oral evidence and if there
is no likelihood of delay.

As far as deviation of the 1996 Act from the Model Law is concerned
(as set out above), the only reason one can find is that any decision rejecting
the plea that the agreement is ‘null and void, inoperative or incapable of
being performed’ may be challenged and that this may lead to delay in the
commencement of arbitration proceedings. But even otherwise, any order
under Section 8 is amenable to Art. 227 of the Constitution of India. So this
cannot be a good reason to exclude these words.

Now these words have been there in the corresponding provision
under the New York Convention, 1958 and are retained in sec.45 of the 1996
Act. In other words these words are retained in Part II in sec. 45, however,
they have been omitted in sec.8 of Part I.

This aspect was exhaustively considered by the UN Commission in its
1985 Report (Report of the United Nations Commission on International
Trade Law on the work of its 18 Session, 21 August, 1985). In its para 91,
the U.N. Commission referred to the fundamental principle that if the
jurisdictional issues were first raised before court, “priority should be
accorded to the court proceedings by recognizing power in the courts to stay
the arbitral proceedings or, at least, by precluding the arbitral tribunal from
rendering an award”. The UN Commission felt that the above words were
to be retained in Art.8 and that the arbitral tribunal is to be permitted, to
continue the proceedings (including the making of an award), while the issue
of jurisdiction is before the Court.

The UN Commission in the said Report regarding deliberation of the
Commission leading to the adoption of UNCITRAL Model in para 92 states:

“It was pointed out that expenses could be saved by awaiting the
decision of the Court in those cases where the Court later ruled against
the jurisdiction of the arbitral tribunal. However, it was for that
reason not recommendable to provide for a postponement of the
court’s ruling on the jurisdiction of the arbitral tribunal. Furthermore,
where the arbitral tribunal had serious doubts as to its jurisdiction, it
should either decide it under Art.16(2) as a preliminary issue or await
the court’s decision."
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Thus the UN Commission considered this aspect in depth and retained
the words “null and void, inoperative or incapable of being performed” in
the Model Law.

The above words ‘null and void etc.” which have been copied from
the New York Convention, 1958 in to Art.8 of the Model Law are also found
in the statutes of various countries which have adopted the Model Law (See
for example, section 1032 of the German Act, 1998, Art. 9 of the Korean
Act 1999, Art 8 of the Canadian Act 1986, Art. 8 of the Zimbabwe Act,
1996 and also sec.15 of the British Columbia Act 1996 which is supposed to
have been kept in view when the 1996 Act was drafted, see Dr. P.C. Rao’s
Commentary on the Act at p.9).

Section 9(4) of the English Act, 1996 also includes these words in the
corresponding section and calls for a decision at that stage itself as done in
the Model Law and other statutes which followed the Model Law.

Redfern and Hunter in Law and Practice of International
Commercial Arbitration (1999) (see para 3.34) has cited an example to
show why these words have to be retained. They explain as follows:

“Suppose, for example, that one of the parties claims that it was not a
party to the main contract ("that’s not my signature"), and therefore
not a party to the arbitration clause within that contract. If it is right,
there can be no valid arbitration and no valid award. No amount of
insistence upon the autonomy of the arbitration clause (i.e., Art.16)
can make it valid if the respondent was not a party to it.”

Russell in Russell on Arbitration (21% Edn. 1997) (para 7.005) says:
“if the arbitration agreement itself is challenged the Court will have to
decide its validity before granting stay of the legal proceedings...The Court
will however lean towards giving effect to the arbitration agreement if at all
possible”.

Fouchard and others in International Commercial Arbitration
(1999) have made an important distinction between similar cases which
come under sec.8 and those which come under sec.16 of our Act, i.e., cases
which start from the court and cases which are already before the arbitral
tribunal to start with. The authors said that these issues can be left to be
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decided by the arbitral tribunal in cases where reference is made by parties
without court assistance but not if the matter starts from the court. They said
(see para 680):

“If the dispute is already before the arbitral tribunal, i.e., under sec.16,
the Courts have no jurisdiction, because of the risk of deliberate delay.
On the other hand, the attitude of a plaintiff who brings its dispute
directly before the Courts is less likely to be in bad faith. Since the
dispute has not yet gone before the arbitral tribunal, the idea of
avoiding duplication of effort resurfaces: the court will retain
jurisdiction to rule on the merits of the dispute only if it considers the
arbitration agreement to be patently void.”

The above reasons are, in the opinion of the Commission, very
weighty and cannot be ignored. Russell says that these words also include
by implication a situation where there is no arbitration agreement or where it
is invalid or is one to which the applicant (opposite party) is not a party.
(Russell on Arbitration Act, (1999) (See 7.013, 7.004, 7.007 and 7.006). It
may also be a case where the plaintiff or petitioner before the judicial
authority is not a party to the arbitration clause. According to the decisions
of our Supreme Court, under sec.20 of the old Act this jurisdiction covers
also cases where there is no dispute in existence. In all these situations,
should the judicial authority fold its hands? In fact, even if the Court is not
to decide at that stage and the arbitral tribunal alone is to first decide these
issues, such a decision of the tribunal will anyway be subject to the decision
of the Court ultimately. Can’t time and money be saved by permitting these
issues to be decided at this stage ? Or can we make a flexible provision in
order to prevent delay at this stage ?

Under sec.34 of the Act of 1940, the Supreme Court held that before
the Court allows an application for reference to arbitration, the Court could
decide about the existence, validity of the arbitration clause or its binding
nature on the plaintiff or whether the applicant was a party bound by the
clause or if there was a dispute. (See UOI vs. Birla Cotton Spg & Wg. Mills,
AIR 1997 SC 6; Anderson Wright L.td. vs. Molan & Co., AIR 1955 SC 53;
ITC Itd. vs. George Joseph Fernandes AIR 1989 SC 839; Security &
Finance (P) Ltd. vs. Gurcharan Singh, 1969 SC WR 877). But perhaps
now, in view of sec. 5, unless the Court is empowered to decide these issues,
it will have no jurisdiction under section 8 of the 1996 Act.
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2.4.6 Situations in which the preliminary issues are to be decided under
sec.8:

It has been suggested at the Bombay seminar by retired Judges of the
High Court that the position under sec. 8 and sec. 11 of the Act in this behalf
should be similar. They proposed that a discretion may be conferred under
sec. 8 and sec. 11 upon the Court to decide the jurisdictional issues if facts
are all admitted and documents are not in dispute and if oral evidence is not
to be adduced and there is no likelihood of undue delay. They had proposed
a similar discretion to be vested in the judicial authority under sec. 8 to
decide these jurisdictional issues on the same lines. In fact, the Model Law
and the New York Convention give no choice to the judicial authority and it
has to decide these jurisdictional issues at the initial stage.

The proposal that is being made by us will, therefore, be an
improvement over what is contained in Art. 8 of the Model Law or the New
York Convention 1958 inasmuch as we are not compelling the judicial
authority to decide these issues at the initial stage but we are proposing to
vest a discretion upon the judicial authority to decide these issues, only if the
documents and facts are admitted and no oral evidence is required and if the
inquiry is not likely to be delayed and if the judicial authority thinks that
costs could be saved. This liberal procedure is also proposed to be
introduced in sec. 11. Today arbitration costs are very heavy. Even if a
simple issue is to be decided, the arbitral tribunal will have to list the case at
least six times before even pleadings are completed. In cases where there
are three arbitrators each adjournment can cost at least a lakh of rupees. To
eliminate this expense, we propose to adopt the procedure as provided under
Section 32 (2) of the English Act, 1996 that the court could decide these
issues at the stage of Section 8 only, if facts and documents are not in
dispute and if it is found that no oral evidence is necessary. We, therefore,
propose not to include in sec. 8, the compulsive element for a decision on
these jurisdictional issues, as in Art. 8 of the Model Law and we are
providing a flexible provision which we also propose to provide in sec. 11.
Our approach here is, therefore, better than under Art. 8 of the Model Law or
under the New York Convention, 1958 and will have the advantage of
cutting down arbitration costs substantially. These issues will be decided
only if the relevant documents are not in dispute and oral evidence is not
necessary and there has been no delay in raising the issues and the Court
feels that arbitration costs can be saved.
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Our recommendations in this behalf are made at the end of the
discussion under section .

It is, therefore, proposed to bring sec.8 in conformity with the Model
Law by adding the words ‘unless it finds that the agreement is null and void,
inoperative or incapable of being performed’, or there is no agreement in
existence or no dispute in existence at the end of sec.8(1), subject to the
discretionary power to decide these issues or not as mentioned above and
these proposals are contained in the proposed sub-sections (4) and (5) of
section 8 as extracted below.

2.4.7 Provision to be made for stay of action in case reference is made
under sec.8:

A question was also posed in the seminars as to what should happen
to the action that has been filed before the ‘judicial authority’ in the event of
a reference to arbitration is made under section 8. The Commission is of the
view that a separate sub-section should be added that in the event of a
reference being made under section 8, the action before the judicial authority
should remain stayed and the stay should be subject to the result of the order
of the judicial authority on jurisdictional issues. For example, if the
agreement 1s declared void or not in existence or not enforceable, the action
filed before the judicial authority has to go on for disposal on merits.

2.4.8 Section 8(3)

Whether parallel arbitrations under section 8 and section 11 are permitted by
section 8 (3):

Sub-section (3) of section 8 states that notwithstanding that an
application has been made under section (1) of that section and that the
issues pending before the judicial authority, an arbitration may be
commenced or continued or an arbitral award made.

There have been certain cases where even after the judicial authority
has referred the matter to arbitration or has referred to refer the dispute to
arbitrators, the arbitrators appointed by one of the parties earlier, are
continuing to deal with the disputes.
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It is proposed to rectify this problem by adding a provision below sub-
section (3) of section 8§ to the effect that the decision of the judicial authority
shall be binding on the parties and that the arbitrators otherwise appointed
have to cease to perform their functions. Primacy has to be given to the
judicial authority’s order, i.e., passed after hearing the parties, including the
party who has already appointed an arbitral tribunal.

Of course, in case the judicial authority holds that there is no
arbitration agreement or dispute that the agreement is null and void etc., the
arbitration which has already commenced, has to terminate.

The above aspects are provided by way of a proviso to sec. 8(3).

(Proposed section 8 (6) is also extracted here but it is dealt with
separately in para 2.7.1)

2.4.9 The following amendments are proposed in sec. 8

In section 8 of the principal Act,-

(a) for sub-section (1), the following sub-sections shall be substituted,
namely,-

“(1) Subject to the provisions of sub-sections (4) and (5), a judicial
authority before which an action is brought in a matter which is the
subject of an arbitration agreement shall, if a party so applies not later
than when submitting his first statement on the substance of the
dispute, unless it has to decide any questions referred to in sub-section
(4) as preliminary issues under that sub-section, refer the parties to
arbitration.

(1A) The judicial authority before which an action is brought shall
stay the action before it for the purpose of deciding the questions set
out in sub-section (4) and the stay so granted shall be subject to the
outcome of the orders that may be passed under the said sub-section
and sub-section (5).”
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(b)in sub-section (3),the following proviso shall be inserted at the end,
namely:-

“Provided that the arbitration proceeding so commenced
shall stand terminated if the judicial authority, after
hearing all the parties, passes an order under sub-section
(4) to the effect, namely:-.

(a) that a reference to arbitration cannot be made
because of its decision on any question referred
to in clauses (a) to (e) of that sub-section; or

(b)that though a reference to arbitration has to be

made ,the proceedings have to be conducted by
a different arbitral tribunal.”

(c ) after sub-section (3), the following sub-sections shall be inserted,
namely:-

“(4) Where an application is made to the judicial authority by a party
raising any question -

(a) that there is no dispute in existence;
(b)that the arbitration agreement or any clause thereof is

null and void or inoperative;
(c) that the arbitration agreement is incapable of being
performed;

(d) that the arbitration agreement is not in existence ;
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the judicial authority may, subject to the provisions of sub-section

(5), decide the same.

(5) Where the judicial authority finds that the questions mentioned in
sub-section (4) cannot be decided because,-

(a) the relevant facts or documents are in dispute; or

(b) oral evidence is necessary to be adduced; or

(c) the inquiry into these questions is likely to delay reference to
arbitration; or

(d) the request for deciding the question was unduly delayed; or

(e) the decision on the question is not likely to produce substantial
savings in costs of arbitration; or

(f) there is no good reason why these questions should be decided at
that stage,

it shall refuse to decide the said questions and shall refer the said

questions also to the arbitral tribunal for decision.

(6) If the Judicial authority holds that though the arbitration agreement
is in existence but it is null and void or inoperative or incapable of
being performed and refuses to stay the legal proceedings, any
provision in the arbitration agreement that the award is a condition
precedent for the initiation of legal proceedings in respect of any
matter, will be of no effect in relation to the proceedings.”

2.4.10 Proposed section 8(6): Scott vs. Avery clause

A Scott vs. Avery clause is one which requires an award to be first
obtained as a condition for starting any legal proceedings. Such a clause is
intended to see that parties do not bypass arbitration clauses and go to a
Court of law so as to compel the opposite party to raise a plea based on the
existence of an arbitration clause. Both in England and in India, such
clauses have been upheld.

However, there was a provision in sec. 19 of the 1940 Act for
supersession of the arbitration agreement by the Court in certain situations.
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The old Act therefore had to deal with a situation where the arbitration
clause was superseded by the Court, for, in that event, a party would not be
in a position to obtain an award and then the condition of first obtaining an
award would be a condition impossible of being complied with. Hence sec.
36 of the old Act provided that in case the arbitration agreement is
superseded, the Court should also supersede the Scott vs. Avery clause. A
further provision was made in the old Act in sec. 37(2) that so far as the
period of limitation is concerned, once the arbitration clause and the Scott
vs. Avery clauses are not applicable, the period has to be reckoned from the
date of the cause of action as done normally. Thus sec. 37(2) was
consequential to sec. 36 which was in itself consequential to an order of
supersession of the arbitration clause under sec. 19 of the old Act.

The 1996 Act makes a deviation and there is no provision
corresponding to sec. 19 of the old Act for superseding an arbitration clause.
Hence, the legislature rightly dropped a provision corresponding to sec. 36
and sec. 37(2). This is understandable.

But then, we have to refer to another similar situation that can arise as
per the proposals made by us for amending sec. 8 of the principal Act of
1996 enabling the ‘judicial authority’ to decide (i) whether an arbitration
agreement is null and void, (ii) inoperative or (iii) not capable of
enforcement (iv) whether there is a dispute in existence or (v) whether there
is an arbitration clause in existence. Of these contingencies, if under (1), (i1)
and (ii1), it is held by the judicial authority that the agreement which is in
existence is null and void or inoperative or incapable of enforcement, then,
the arbitration agreement cannot be of any help and it is not possible to
obtain an award initially, as required by the Scott vs. Avery clause. In that
event, a provision has to be made that the ‘judicial authority’ under sec. 8
will refuse to stay the legal proceeding and will decide it on merits. In other
words, in as much as it is not possible in contingencies (i), (ii) and (iii) to
pass an award though the arbitration clause is in existence, it is necessary to
have a provision that the Scott vs. Avery clause requiring an award to be
obtained as a condition precedent is not applicable. Therefore, a provision
nullifying the Scott vs. Avery clause in situations covered by contingencies
(1), (i1) and (ii1) above referred to, has to be made as under the English Act,
1996.

The English Act, 1996 contains a provision similar to the proposed
sec. 8 and enables the Court to decide whether an arbitration agreement is
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null and void or inoperative or incapable of enforcement. If these pleas are
accepted, the Court will refuse stay of the legal proceeding and decide the
said proceeding on merits. The English Act, 1996, therefore, made a special
provision in sec. 9(5) that in case the arbitration agreement goes out of
operation on any of these grounds, the Scott vs. Avery clause does not apply.
Sec. 9(5) of the English Act, 1996 states as follows:

“Section 9(5): If the court refuses to stay the legal proceedings, any
provision that an award is a condition precedent to the bringing of
legal proceedings in respect of any matter is of no effect in relation to
the proceedings.”

Therefore, in view of the proposal to amend sec. 8 conferring power
on the judicial authority to decide issues (1), (ii) and (iii), referred to above, a
provision similar to sec. 9(5) of the English Act, 1996 becomes necessary,
stating that if the judicial authority decides that the agreement is null and
void, inoperative or unenforceable, then it will proceed to decide the legal
proceeding on merits and ref