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New Drowi-l,

September 24, 1969.

Prar LAw MINISTER,

I have pleasure in sending herewith the forty-first Report of the
Law Commission on the Code of Criminal Procedure, 1898, This
brings to a conclusion one of the major tasks of revision undertaken
hy the Conunission.

2. A detailed cxamination of the Code with o view o its complete
revision was undertaken in the Comunission some time in 1961. The
previous Commission under the chairmanship of Shri J. L. Kapur sub-
mitted. between 1963 and 1968, four Reports (thirty-second, thitty-
third, thirty-fifth and thirty-sixth) on problems arising out of. or in
connection with, certain specific provisions of the Code.  In February,
1968&. it submitted a comprcheasive Report (thirty-seventh) on the
first fourteen Chupters comprising sections 1 to 176 of the Code.

3. When the present Commussion was constituled in March, 1968,
with four whole-time Members and the fifth Member from the Law
Ministry, it was possible to meet much more frequently and devote
greater time and attention to the revision of the Caode than before.

4. Towards the end of the study, the Commission felt that it
would be desirable to have personal discussions with Judges of High
Cousts, representatives of the Bar and officers of the State Govem-
ments op the more important gemera] guestions which had come up
before us for consideration. Belween January 15 and March 15 of
this vear, one or more Mcinbers of the Comunission visited eight High
Courts for these discussions which were of great valoe to us.

5. While this last Report op the Code has naturally to be read
along with the thirty-seventh, which deals in detall with roughly one-
third of the Code, and also with the other four Reports of the Comrpis-
sion menfioned above, we have endeavoured to make the present
Report a comprehensive one, and to include in it the Commission’s
recemmendations for the revision of the Code in a consolidated form.
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6. Finally, we wish to express our appreciation of 'ﬂlc immense
amount of work put in by our Secretary, Shri P. M. Bakshi, in collect-

ing and analysing the material for our discussions and the untring and
diligent manner in which he assisted the Commission right throigh.

Yours sincerely

K. V. K. SUNDARAM

Hen'ble Shri P, Govinda Menon,
Minister of Law & Social Welfare,

Government of India,
New Declhi.



INTRODUCTION

Some tme after ihe Law Commission, as first constituted, had
cubmitted its repost' on the Reform of Judicial Administration, the
Commission was re-constituted and it was asked by the Government
of India to undettake a detailed examination of the Code of Criminai
pProcedure with a view to its general revision. The work was started
immediately and has been going o continuously since 1961

While this intensive study of the Code was in progress, the Com-
mission found it necessary to consider a few specific problems arising
out of certain provisions of the Code and report separately thereon 1o
the Governmeat. In chronological order these were .-

(i} Report on the Evidence of Officers of the Mint and of the
Indian Security Press regarding forged stamps, CUFTEncy
notes etc., (connected with section 510 of the Code)?;

(i) Report on section 9 of the Code regarding the appointment
of Sessions Judges, Additional Sessions Judges and Assist-
ant Sessions Judges®;

(i) Report on section 44 of the Code and a suggestion {0 add
a provision relating to the reporting of, and the disclosure
in evidence about, offence relating to bribery*: and

(iv) Report on sections 497, 498 and 499 of the Code with
ceference to the question of granting of bail with condi-
tions ?

Thereatter the Commission gave its comprehensive Report® on the
first fourteen chapters comprising sections 1 to 176, of the Code.

The Commission was then re-constituted in March, 1968, with the
following Members :—

(1) Shri K. V. K. Sundaram, retired Chief Blection Commis-
sioner of India, (Chairman); '
(2) Shri 8. S. Dulat, retired Judge of the Punjab High Court;

1 j4th Report: givet on September 26, 1953.

2 25th Report : given om September 27, 1963,

2 320d Report: given ce May 29, 1957,

4 33n¢ Report: given oe December 15, 1967,

5 36th Report: given on Jantary 9, 1968.

8 37th Report, given on Febrosry 19, 1968, was signed by Shri 7. L.
Kapur (Chairman) and Sarvashi K. G. Datar, 8. 5. Dulat, T. K, Tope
and R. P. Mookerjee {Members}. Ghri R. P. Mookerjee signed tho Report
subject to a dissenting note.
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(3) Shri B. N. Lokur, formerly Law Secretary to the Gonvemn-
ment of India;

t4) Shrimati Anna Chandi. retired Judge of the Kerala kligh
Court; and

(3) Shri S, Balakrishnan. Joint Secretary and Legal Adiirer
10 the Government of India.

Shri B. N. Lokur, however, was with the Commission only “¢r a
short period from March 20 to July 4, 1968, when he was appoizied
a Judge of the Allahabad High Court. His place was taken by Shri
R. L. Narasimham, retired Chief Justice of the Patna High Court, on
August 5, T968.

After reconstitution. the Commission took up a detailed stug, of
the Code from where the previous Commission had ended its Repori.
viz., section 177. One matter which particularly engaged the attenrton
of the Commission was the scheme of commital proceedings, boir as
it operated before the umendment of the Code in 1955 and o« it ha
been operating since that amendment. The opinions received by the
Commission from qualified and well-informed persons were highly
critical of the changes made in 1955. Many of them were of the view
that commital proceedings, us now held under section 207A of the
Code, served no useful purpose.  There were also suggestions rhat
commital proceedings in any form were unnecessary and should be
totally abolished and that all cases triable by a Court of Session should
be brought directly before it instead of being committed 10 it for trial
after a preliminary inguiry by a Magistrate. As this was obviously a
very important matter, it was decided to obtain the views of the Migh
Courts, the Bar Council and the State Govermments and a detailed
letter was addressed to them in August 1968 soliciting their views.

‘Towards the end of its study of the Code, the Commission feht that,
before coming to final conclusions, it would be desirable to consult the
Bench and the Bar on the more important general questions which had
come up for discussion and that their views could be ascertained more
quickly and satisfaciorily by Members of the Commission going round
the High Courts, meeting the Fudges and representatives of the Bar
interested in criminal procedure and informaily discussing with them
the questions we had in mind. The Commission accordingly started
these discussions in the first week of January, 1969, in Delhi itself,
meeting first the Judges of the High Court for Delhi and Himachal
Pradesh and then representatives of the High Court Bar Association
and of the District Bar Association. Between January 15 and March
15, one or more Members of the Commission visited the High Courts
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4t Allababad, Bangalore, Bombay, Caloutta. Chandicarh, Jabipur,
Madras «nd Patna and held discussions. At all these centres we 100K
the opportunity of discussing with the concerned officers of the Siae
Governments and police chiefs various problems connected with e
constitution of crinng! courts, separation ol the executive front e
judictary. the nrg;mig:nlion of public prosecutors and the Code provi-
ons relating to police jnvestigation.

‘These discussions huve been of invaluable assistance 10 US in
clarifying our idleas and formulating our recommendations for revisng
she Code,  We would, 11 particular, record our grateful thanks to :he
Judges of High Courts for readily sparing time for the meetings and
giving us the benelit of their individual views on the topics discqss,ed.

Although the first fourteen chapters of the Code have been
exhaustively analysed in the previous Report of the Law Commission
and a number of amendments have been proposed, we have found it
unavoidably necessary to review their recommendations, to modify or
siter them here and there, and 10 suggest in places a different line of
revisions. A finely integrated und comnrehensive taw like the Code of
Criminal Procedure cannot possibly be revised piecomeal since amend-
ments suggested in one part of the Code naturaliy affect provisions in
other parts tO a greater or Jesser extent. We, therefore, propose in this
final Report on the Code to consider it chapter by chapter starting from
the beginning and to present the Commission’s recommendations in a
consolidated form.



CHAPTER 1
PRELIMINARY

1.1. The Code, as enacted in 1898, provided in section 12}
that it extended to the whole of British India. This seemingly
comprehensive extent clause had, however, to be read in the
tight of the Scheduled Districts Act, 1874, which remained on
the statute book tili the Govermment of India Act, 1935, came
into force. The Scheduled Districts Act listed in a Schedule a
large pumber of backward areas in different parts of India and
gave them the commeon name of scheduled districts. By sections
3, 4 and 5 of the Act, the Local Government was enabled, with
the sanction of the Governor-General in Council, to notify what
enactments were in force and what enactioents were ot 1o force
in any of the scheduled districts and o extend to the scheduied
districts any Act in force in British India. Section 6 of the Act
enable the Local Govemment, aer alia, to appoint officers to
administer criminal justice within a scheduled district, to regulate
the procedure of such officers but pot so as to restrict the operation
of any enactment in force in the district, and to direct by what
authorities any jurisdiction, powers or duties incidental to the
operation of any such enactment shall be exercised or performed.

1.2. After the passing of the Code in 1898, the Local Gov-
ecrament acting under the Scheduled Districts Act declared the
Code to be in force in some scheduled districts and not to be in
force in some others, with the result that in spite of the clear-cut

extent clause in that first section of the Code, it required research

into old notifications and directions to find out whether the Code
was actually in force in a scheduled district and, if so, in what
form. When the Government of India Act, 1935, was brought
into force on the st April, 1937, the Scheduled Districts Act,
1874, was repealed by Adaptation of Indian Laws Order-in-
Cougcil but “without prejudice to the continued validity of any
notification, appointment, regulation, direction or determination
made thereunder before” that date. The Order-in-Council
further provided that the appropriate Government, Ceatral or
Provincial, may within six months of that date adapt any enact-
ment in force in a scheduled district by virtue of a npotification
under the Scheduled Districts Act in order to bring the enactment
into accord with the Government of India Act, 1935.

1.3. The extent clause in the Code was modified thrice
hetween 1947 and 1951 in consequence of the constitutional
changes that took place during those eventful years. First the
expression “whole of Britsh India” was changed to “all the
Provinces of India” by the Indian Independence (Adaptation of
Contral Acts and Ordinances) Order, 1948, meaning thereby ail
the provinces of the Dominion of India. Then it was changed by
tha Adaptation of Laws Order, 1950, to tead “the whole of India
cxcept Part B States”. Thirdly, the Code of Criminal Procedure
(Amendment) Act, 1951, which came into force on the Ist April,
1951, substituted "the State of Jammu and Kashmir and Magipur”

Terzritorial extent
of the Code.

Not in forge in
some “‘scheduled
districts™.

Changes in  ex-
tent clause aflter
independence.
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for "Part B States” thereby enlarging the territorial extent of the
Code to the whole of India except these two named Statts © (Mani-
pur was then o Part C State). Finally in 1956 the Unnn Terri-
Worics Laws (Amendment) Act. 1956 omitied the reference o
Manipur in the extent clause,

L4 While by virtue of the two Acts of Parliament lust men-
tioned the Code ostensibly extends to the whole ol India except
the State of }Jummu and Kashmir, it is. n fact, not in force in the
Staie o Nagaland nor in the autononmoews districts and the North
Fust Frontier Tract of Assam. The question whether the Code
I8 i force it Nacalind cang up before the Supreme Cour: for
cothideration in Steie of Neagalund v, Ratan Singh) The Court
neld that the Code did not apply 1o the State but certain rules made
by the Governor of Assam under section 6 of the Scheduled Dis-
tricts Act, 1874, on March 25, 1937, ia supersession of il
previous orders on the subject continued to be in force and govern-
cd the triat of offenders in the State. The Court cancluded i
dpment with the following obcervations -

“We nuiy, however. sav that it would be better if. as so0n
as 1t s found to be expedient. all Rules are cancelled and
vne uniterm set of Rules is made for the whole of this area,
This would obviate having 10 find out through the mazes of
nistary and the congeries of rules, nodfications and regolations
whar law is applicable.  If any difficulty is felt in makiny, new
roles, recoure may casily be taken to the provisions of section
31 of the State of Nagaland Act which enables the President,
by order. to remove any difficulty to give cffect to the provi-
iens of the State of Nagaland Act.  The history of this area
shows thir there have beep difficultics in the past in ascertain-
ing Taws which wore applicable at any point of tme in anv
particutar avea and led to the pc- a7 of many Acts of British
Parlament and of the Governer-"t -~ -ral in Council to remove
wuch difficulties. We do net ™9 7 that such a state of affaje
<hould continue indefinitely wiwy the state of Nagaland Act
iself gives sufficient power to remove difficulties ™

I.5. The Commission is informed by the Goverpment of
Axsam that cach of the autonomous districts of Assam has its own
rules for the admiristration of justice made under the Schedled
Districts Act. 1874, and subrequently modificd by the Assam
Autonomous Districts ( Administration of Justice) Regulation.
1932, ang the Code of Criminal Procedure is not as such in force
in these districts. Tt is also not in force in the four frontier tracts
which comprise the North Fast Frontier Agency. According teo
the Government of Assam, some small portions of these tracts
fallino in the plains were transferred to the districts of Barrany
antt Lekhimpur in February, 1951, but the Code hac cven RO
not been made applicable to these areas.

1.6 So far as the other States and Union Territorics  are
concerned, no area appears to be excluded from the operation of
the Code cither because it was a scheduled district before 1937 or

{1966y 3 S.CR. 830
2 1bid pp. 854.55.
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betatse b 1s a scheduicd gfca uader the Fifth Schedule to the
Constitution,

1.7. It secms to us desirable that the extent clause in the Code A_mcndmcntl of
shouit state the factual position, obviating, as the Supreme Court ?Qé§ﬂ§111cna§3.“se
Nay/put it, a nced “to find out through the mazes of history and

f/f{cungcrics of rules, notitications and regulations” whether the
Cide Iy applicable or not In a particular area.  We propose that
it should be amended 1o read —

1t extends to the whole of India except the State of Jummu
aid Kashmir, the State of Nugaland and the tribal areas! within
the State of Assam; ete.”

1.8. While 1here appears to be good justitication for Nagaland position in

wad the tribal areas of Assam having their own simple ruics for Jammu and
the administration of criminal justice and for not introducing the Kashor.
complicated provisions of the Code which arc apparently not
suitable tor the social conditions prevailing thercin, 1 seems to us
hiehiy anomasfous that Jammu and Kashmir shouid be excluded
i=om the operation of the Code. This is due to the fact that
under the Constitution {Application to Jammu and Kashmir)
Order, the power of Parliament o legisiate for this State  in
respect of matters mentioned in the Concurrent List is himited to
a tew entries - aod the entry rolating to criminal procedure {catry
2n List 1113 s not one of them.  As regards criminal faw also,
the power of Parbament to legistate for Jammu & Kashmir s
very limited. Neither the India nPenal Code nor the Code of
Crimioal Procedure, 1898, s mn force in the State. 1z has two
separaty Codes. the Ranbir Penal Code and the Jammu  and
Kashmir Criminal Procedure Code. which arc  practically  the
sanre in wording and arrangement of sections as the Codes in
barce in the rest of India.

1.9, 1t will be noticed that by virtue of the definition of “India” Anomaly under
in section 4(1)()) of the Code. any place in the State of Jammu ction 188,
undd Kashmic is outside “india™ for the purposes of the Code,
This gives rise to an anomalous situation under seciion 188 of
the Code. o4 citizen of India, whether hie s 2 resident of that
Stute or of some other State in India, commits in Jammu an
olfence punishable under the Indian Penal Code, he may be dealt
with at any place in any other State of India where he muay be
found. but before the charge is inquired into at the latter place,
the ~anction ol the State Government will be required {there
baing no “Political Agcnt” for the State of Jammu and Kashmir) .=
ft s wnomalous that ali offences punishable under the Indian Penal
Code. when computted i the State of Jammu and Kashmir, shiould
be triable in any place in the rest of India where the offenders may
he found. without any reference to the venue rules for inquiry and
trind contained in sections 177 to 183 of the Criminal Procedure
Code. This curious sttuation is due to the fact that these two
Codes do not extend 1o the State. and cven Parliament’s power to
ierislate for the State doex not extend to criminal law and criminal

’

1 8ce para. 2013 of the Sixth Schedule to the Constitusion,

= Srate v. Om Parkash. (1966) Cr.l.J. 366 (Punjab}. o this case
the accused was alleged to bhave committed bigamy in Jammu and
relurned to his ordinary place of residerce in Punjab,
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procedore.  We recommend that the anomaly should be removed,
by first suitably amending the Constitution (Application to Jammu
and Kashmir) Order, 1950, under article 370, and then by

s

extending the two Codes to the State. ~.

ﬁ)o‘ic extends also 1.10. Another point that requires consideration with ret’cre\n&‘\_
atess. territorial o the extent clause in the Code is the exercise of criminal jutis-
' diction in and in relation to the territorial waters of ladia. The
Code extends to the whole of the territory of India except ‘'he
territory of the State of Jummu and Kashinir. Notwithstanding
the use of the word “territory” which etymologically has a land
significance, there is of course no doubt that the territery of India,
as of any sovereign State. includes its territorial waters. This
internationally accepted principle has recently been formulated in
the Convention on the Territorial Sea and the Contiguous Zone,

1958, in the following torms? 1 --

“The sovereignty of a State extends, beyond its land
rerritory and its internal waters, O & belt of sea adjaceat to
its coast, described as the territonial sea.

The sovereigaty of a coastal State extends also to the air
space over the territorial sea as well as to its bed and subsoil.”

A Presidential Proclamation announced on the 30th September,
1967, that the territorial waters of India extend into the sea to a
distance of 12 nautical miles measuring from the appropriate base
tine. The Code accordingly extends to the lapd territory of India
{excluding Jammu acd Kashmir) and to the belt of sea, 12 nautical
miles wide, adjacent to the coast.

Refercnces  to 1.11. The carliest reference in Indian tegislation to territotial

.“m(‘:"““-‘] waler aters 5 1o be found in section 4 of the Indian Fisheries Act,

in_Central Acls. 197 This Act onginally extended to the whole of British
ladia; now # extends to the whole of India excluding the tefritories
which were formerly comprised in Part B States. Sub-section
{1 of sectivn 4 makes it an offence for any person to usc dyna-
mite or other explosive substance in any “water™ with intent
thereby to catch or destroy any fish that may be thercin; and
cub-section (2) cxplains—

“jn sub-section (1), the word ‘water’ includes the sea
within 2 distance of one marine league of the sea coast; and
an offence committed under that sub-section in such sea may
pe tricd. punished and in all respects dealt with as if it had
heen cominiited on the land abutting on such coast.”

According to British concepts of those days, the territorial
waters of a State were only one marine league, or threc nautical
miles. wide: but nresumably because of difficulties arising out of
the Territorial Waters Turisdiction Act {41 and 42 Yict.c. 73},
it wasg considered uecessary to make the position clear by means
of this explanaton.

In recent lepistation, section 2{(2) of the Megchant Shipping
Act, 1958, provides for the applicability of the Act to any foreign
ship while it s’ “within ‘India, including the territorial waters

1 Gee Articles 1 and 2 'of the Convention.
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thereof”. The Customs Act of 1962 contaips in section 2(27)
a definition f India as including the territorial waters of India.
Section 23 ~f, and item 14 in the Second Schedule to, the Extra-
dition Acn, 1962, refer to any offence “committed on board aoy
vesse] -un the high seas, or any aircraft while in the air outside
Indi:a or the Indian territorial waters, which comes into any
- port or serodrome of India.”

1.12. Since the territory of India comprises the territories of
the States und the Union Torritories—vide article 1(3) of the
Constitution—ihe territory of cach of the States and Union
Territories abutting on or surrounded by the sca must include
lhe tarritorial waiers adjacent to its coast. By the same reason-
ing, where the local jurisdiction of a court covers a sessions
diviston, district or sub-division which has a sea-coast, it must be
regarded as covering not only the land and internal waters of the
sessions division, district or sub-division, but also the stretch of
territorial sea adjacent to its coast. We think it is desirable to
make this clear in an appropriate piace in order to avoid any
doubt or dispule over jurisdiction.?

{13, We notice in this connection that section 20 of the Code
defimes the local limits of a Presidency Magistrate’s jurisdiction
in the following terms (—

“Every Presidency Magistrate shall exercise jurisdiction in
all places within the presidency-town for which he is appoini-
ed, und within the lmiis of the port of such town and of any
navigable river or channe! leading thereto, as such hnuts are

 defined under the law for the time being in force for the
regutation of ports and port-dues.”

In the case of the presidency-towns of Bombay and Madras, both
of which havc a sea coast, it would appear that the local juris-
diction of a Presidency Magistrate extends only to that part of
the territorial sea adjacent to the presidency-town which is within
the limits of the port. The rest of the territorial sea, of which
there must be a considerable extent both in Bombay and in
Madras, would be outside the jurisdiction of the Presidency
Maghstrates and of any other Magistrates. (This difficulty does
not anse in the case of Calcutta, as it is not on the sea coast}).
Sinoe the cxtablishment of the City Sessions Courts in Bombay
and Madras, the local jurisdiction of a Presidency Magistrate in
cither of these presidency-towns is co-extensive with that of the
City Sessions Court. There is no reason why, as in the case of
any other coastal district, this should not extend to the whole of
the ;;r.g;orial sea pertaining to the “district™ of Greater Bombay
or 2s.

1.14. The existing extent clause also comtains two kinds of
saving provisions. The firsy saves the operation of any special
or local law and any special jurindiction or power conferred and
any special form of procedure prescribed, by any other law. The
sccond excepts three categories of officials from the application

1 %ec pars. 1.27 below.
2 See section 7{4) of the Codc. which provides that “every presi-
dency-town shall for the purposes of the Code be deemed to be a dis-

M L
rct”. RETE I JP

Territory of coas-
tal State, distrut
or  sub-division
includes s ters-
torial waters.

Difficulty regurd-
ing presidengy-
towns—soction 20.

Saving provisivas
in section 1(2).
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of the Code, with a rider to the cifect that the Stare Goverament
may by aotification cxtend any provisions of the Cude to any of
thuse  categorios. '

.13, The first group of cxcepted persons consistedt. of the

CRGETL L PerONs. Commissioners and  Deputy  Commissioners of  Police’ jre the

Omias'~ . ol
clause {4 recom-
mend.s?

Second! group of
exeenczd pecsons,

Oranixsi x of
clayse (b recom-
mefuded

iheee towns of  Calcutta, Madras and Bombay and  the-
whole police force n the towns of Calcutta and Bombay. The
Bombuy Police Act, 1951, however, amended this provision by
deleting the references to Bombay with the result that, since tien,
the Code applics 1o the police in that town. including the Com-
missioner of Police in the same way as it doos o the police in
tie other parts of the State,  As regards the police in Calcutta,
a number of notifications have been issued from tme to time by
the Stade Government uader the proviso to section 1(2), apply-
ing a number of important scctions of the Code, some with modi-
fications and some without, to the Commissioner of Police and
to the police foree of the State.  Among the sections <o extended
are sections 47 to 51, 53, 58, 102, 103, {51, 154, 156, 161 to 165,
167, 172, 173, 550 and 351. In Madras whilke the Code applies to
the cily police who are governed by the Madras City Police Act,
198K, it does not apply to the Commissioner and Deputy Com-
missioners of Police who are also governed by the same Act. No
netification seems to have been issued under the proviso to section
(23 of the Code extending any of its provisions to these police
officers.

P16, There docs not seem to be any real or suflicient reason
for 1his exception. it would be more logical and appropriate to
Jeave the Code generally applicable to all police forces.  1f any
special provisions inconsistent  with the provisions of the Code
are required for the pelice in the town of Calcutta or tor the
Commussjoner and Deputy Conumissionrers of Police in Madras.
they could be made in the relevant State Act.  We would recom-
mend the ombssion of ¢lauke () of section 1{2).

i.17. The sccond category of excepted persons was “heads
of villages in the Presidency of Fort St. George”.  This territorial
reference was changed by the Code of Crminal  Procedure
(Amendment) Act, 1951, o0 the State of Madras, ignoring  the
lact that certam pards of the former Presidency had been trans-
ferred to the Province of Orissa when the atter was formed in
1936. The reference was further changed by the Adaptation of
Laws (Number 23 Order. 1956, to “the State of Madras as it
existed immediately before the 1st November, 19567, the date
of the large-scale rcorganisation of States. The cflect of this
amendment was to take out of the purview of the saving provision,
heads of villages in the territories transferred from the State of
Andhra and Mysorc in 1953, But heads of villages in the terri-
tories fransferred from the State of Madras to Andhra Pradesh.
Mysore and Kerala in 1956 and subscquently arc apparently
still excepted from the application of the Code.

1.18. The reason for this exception appears to be that heads

of villages in the arcas where the Madras Village-Police Regu-
lations of 1816 and 1821 (11 of 1816 and 4 of 1821} are in

1 See definition of Commissioner of Police in section 4(1){e).
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force have the power to try cases of a trivial pature and impose
a mild punishment and also have certain police-powers under
those Regulations. These being special and local laws, theix
provisions are already saved by section 1(2) of the Code and it
appears unnecessary to except headmen of villages again from
the general application of the Code. Clause (b) of the scetion
couid also be omitted without affecting the existing position.

1.19. The third category of excepted pcrsons was “village Third group of
police-officers in the Presidency of Bombay”, and is ar present ""‘“p‘eg persons,
“village police-officers in the State of Bombay as it existed imme-
diately before the 1st November, 1956”. This description covers
all those parts of the States of Maharasbhtra, Gujarat and Mysore
which went to make up the former Statc of Bombay. These
village police officers are all governed by the Bombay Village
Police Act, 1867, which is clearly a special law and a focal law.

There seems to be no real need for providing in clause (c) that
nothing in the Code shall apply to these village police officers.

1.20. We accordingly propose that section 1(2) should be Section 1 (2)
amended to read 1 — revised.

“(2) It extends to the whole of India except the State
of Yammu and Kashmir, the State of Nagaland and the tribal
areas in the State of Assam; but, in the absence of any specific
provision to the contrary, nothing herein contained shall affect
any special or local law now in force, or any special jurisdiction
or power conferred, or any specia) form of procedure pres-
cribed, by any other law for the time being in force. .. .. .. ”

1.21. Sub-section (1) of section 3 provides for the construc- Section 3 prac-
tion of references to the old Codes and other epactments repealed tically spen:.
by the Code of 1898. The general rule in section 8 of the
General Clauses Act, 1897, regarding the construction of refer-
coces to repealed enactments, would have taken care of the
malter, but for the fact that enactments passed before the passing
of that Act arc not governed by that Act. Such references can-
not at present be many and sub-section (1) may be omitted as
being hardly of any practical importance. Sub-section (2)
contamns rules for the construction of certain expressions which
are used in old enactments, being expressions which refer to
Magistrates or Judges under the phraseology used in the pre-1898
Codes. These rules of construction also may be fegarded as
practically spent, and sub-section (2) can be safely omitted.

1.22. In the earlier Report,? it was proposed to insert in sec- Proposed ruls of
tion 3 a provision for the construction of expressions used in the construction in
existing enactments where those expressions refer to Masistrates 3riier Report,
by their present nomenclature. This provision was as follows -

“In every enactment passed on or after the first day of July,
1898 and before the Code of Criminal Procedure (Amendment)
Act, 197, .comes into force,—

{a) references to a Magistrate of the first, second or
third class shall be construed as references to a

137th Report, paragraph 74.
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Judicial Magistrate of the first, second or third class
respectively;

{b) references to any other Magistrates, not being refe-
resces to a Presidency Magistrate, shall be construed

as references to the corresponding Judicial or Execu-
tive Magistrate as the nature of the case may require.”

On further consideration we feel that the latter rule of comn-
struction is too vague and unprecise to be of asy practical
assistance.

1.23. We notice that the Union Territories (Separation of

Usion Territories Judicial and Executive Functions) Bill, 1968, as introduced in

]

Parliament contains the foljowing clause :—
exer- “5 Where under any law, the functions exercisable by a

cisable by Judi- ; tnhy
cial #nd  Execi. Magistrate relate to matters which involve the appre-

tive Magistrates.

ciation or sifting of evidence or the formulation of any
decision which exposes any person to any punish-
ment, of penaity, detention in custody pending investi-
gation, inquiry or trial or would have the effect of
sending him for trial before any court, such func-
tions shall, subject to the provisions of this Act and
the Code of Criminal Procedure, 1898, as amended
by this Act, be exercisable by a Judicial Magijstrate;

where such functions relate to matters which are
administrative or executive in pature, such as the
grant of a licence, the suspension or cancellation of a
licence, samctioning a prosecution, or withdrawing
from a prosecution, they shall, subject as aforesaid,
be exercisable by an Executive Magistrate.”

As a broad classification of the functions of judicial and execu-
tive magistrates and as a guide to the authorities in Union Terri-
tories when faced with the task of interpreting other Jaws in force
in these Territories, this provision may have some use. But opn the
other hand they may not find it easy to interpret and apply this
clause to border-line cases where the nature of the functions is
either not very clear or partly executive and partly judicial. If
any such provision is included in the Code itself and made appli-
cable, not only to laws in the central and concurrent ficld, but also
to laws in the State field, the constitutional question can be raised
whether Parliament is competent to legislate in this indirect
faghion affecting State laws, In our opinion, such 2 provision is
more likely to raise technical difficulties and problems of interpre-
tation than help to solve them.

1.24. We are proposing in the next chapter that every district
should have on the judicial side a Chief Judicial Magistrate, one
or more Judicial Magistrates of the first class and one or more
Judicial Magistrates of the second class, but need not have any
Sub-divisional Magistrates or Magistrates of the third class as at
present. On the executive side it should have a District Magistrate,
Sub-divisional Magistrates and other executive Magistrates with-
out class distinction. Presidency Magistrates will be replaced by
Metropolitan Magistrates. When the amended Code comes into
force in amy State and the magistracy is re-organised on this
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Pattern, we do not apprehend that any grave difficulty will imme-
diately arise in administering other Acts—State or Central—which
contain references to magistrates. The definition of “Magistrate™!
in the various General Clauses Acts as including every person
exercising all or any of the powers of a Magistrate under the Code
of Criminal Procedure for the time being in force will continue to
apply unless there is something repugnant, in the subject or con-
text. Thus a reference to a magistrate without any qualification
may be taken to be a reference to any judicial or executive
magistrate and, until it is clarified by a specific amendment made
by the competent legislature, there can be legal no obfjection to
either type of Magistrate performing the function. Reference to
District Magistrates and Sub~divisional Magistrates are normally
to be found in connection with the discharge of executive func-
tions and since these functionaries will be found in cach district,
no difficulty can arise.

1.25. We therefore consider that the following rule of construc-
tion will be sufficient from the practical poitt of view ;—

3. In every enactment passed before the Code of Criminal
Procedure { Amendment) Act, 197, ., comes into force~—

{a) any reference to a Magistrate of the first class shall be
gonstrued as meaning a Judicial Magistrate of the
st class;

(b) any reference to a Magistrate of the second class or
of the third class shall be construed as meaning a
Judicial Magistrate of the sscond class;

(c) any reference to a Presidency Magistrate or Chief
Presidency Magistrate shall be construed as mean-

ing a2 Metropolitan Magistrate or Chief Metropolitan
Magistrate respectively.

1.26. (i) The expression “Advocate General” occurs only in
sections 194 and 333 both of which are proposed to be  omitted.
Clause (a) may accordingly be omitted.

(ii} The expression “Clerk of the State” occurs in one or two
sections relating to original trials before the High Court which
are proposed to be omitted. Clause (e) also may be omitted.

(iii) In clause (f) which defines “cognizable offence”, the
words “within or without the presidency-towns” may be omitted
a3 the Code will extend also to the pelice in presidency-towas,

(iv) Clause (g) which defines “Commissioner of Police” may
be omitted in view of the proposal to remove all special provisions
in the Code applicable to Commissioners of Police in the presi-
dency-towns,

(v) The definition of “complaint” in clause (h) was discussed
in detail in the previous Report.> In view of the conflicting deci-
sions and uncertainty in regard to this definition and the connected
provisions in sections 173, 190, 207A and 251A of the Code, the

18ee e.g., 8. 3(32) of the General Clauses Act, 1897,
2 37th Report, para, 75 and Appendix II1.
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Commission recommended that the definition should make it clear
that the report made by the police on an uaauthorised investiga-
tion of a non-cognizable case is a complaint. We agree with this
recommendation and propose to substitute for the words “the
report of a police officer” in clause (h) the words “a potice
report”. A definition of police report will have to by added in this
section.)!

(vi} The definition of "High Court”™ in clause (i) is comp-
Jetely out of date. For every State, therc i3 a High Court under the
Constitution which is the highest court of crimind] appeal other
than the Supreme Court. As regards the Usion Territories,  the
position is that the jurisdiction of a State High Court has been
extended by Parliament by law to some of them,? and in others, a
High Court® or a Judicial Commissioner’s Courtt established by

law is the highest court of criminal appeal. The definition  may
accordingly be as follows :—

(i} “High Cour” means—--

(i) in rclation to any State, the High Court for that State
under the Constitution:

(ii) in relation to a Union Territory to which the jurisdic-
tion of the High Coust for a State has been extended
by law, that High Court; and

(iii) in relation to any other Union Territory, the highest
court of criminal appeal for that Territory, other than
the Supreme Court.

(vil) In clause (k) which defines “inquiry”, the previous
Commission recommended a minor amendment t0  remove  an
ambiguity, namely, to placc the words “other than a trial” within

brackets.

(viii) In clause (n) which defines “non-cognizable offence”
and “non-cognizable case”, the specific reference to presidency-
towns is unnecessary. The words “within or without a presidency-
town” which now occur in the definition may be omitted.

(ix) Tn regard to the definition of “officer in charge of a
police.station” contained in clause {p), the Commission considered
in the ecarlicr Report® a suggestion that the definition should be
amended to provide that a sub-inspector in charge, even when
out on duty in the interior. should continue to be regarded as the
officer in charge of the police station for the purposes of the Code.
The Commission. however, felt that such a change in the defini-
tion wouid not be suitable, since the scheme of the Code is that
at any given time there is only one officer in charge of a police

15ee para. 1.27 below.

2 Juricdiction of the Caleutta High Court has been extended to the
Andaman and Nicobar Islands; of the Kerala High Court to the Lacca-
dive, Minicov and Amindivi Yslands; of the Gujarat High Court to Dadra
and Nagar Haveli: of the Madras High Court to Pondicherry, and of
the High Court for Punjab and Haryana to Chandigarh.

8 Hish Court for Dethi and Himachal Pradesh.

4 There is a Judicial Commissioner's Court for Goa, Daman and Din,
for Manipur and for Tripura.

5 37th Report, para. 83
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station. We agree with this view and consider that the definition
does not require any amecndment,

(x) Clause (q) defines a “place” as includiag a house, build-
ing, tent and vessel.  In the cardicr Report? reference was made
1o a decision of the Supreme Court® that a motor vehicle is not a
“plave” within the meaning of sections 102 and 103 of the Code,
so that the formalities laid down by those sections need not be
observed when o motor vehicle is to be scarched. The Commis-
siest was of the epinion, that the judgment of the Supreme Court
had reveulgd o licuna in the definition of “place”, because. as a
motor vehicle is not a place. the powers of search under various
other sections of the Code which authorise searches of a ““place”,
would not authorise searches of motor vehicles, The Commission
considered it desirabic expressiy to include vehicles in the defini-
tion which would then read (—

“{q) “place includes also a house, buiiding, tent, vehicle
and vessely”

We agree with this recommendation,

{xi) With reference to clause (r) which defines the expres-
sion “pieader”. the Commission observed* that it was unpecessary
to enumerate the various classes of practitioners and  suggested
that the definition should be simplified as follows :—

“(r) ‘pleader’ used with reference to any proceeding in
any Court, means a person authogised under any law
for the time being in force to practise in such Court
. . ., and includes any other person appointed with
the permission of the Coust to act in such proceed-
ing.”

(xii) Clause {w) defines a “warrant case” as a casc relating
to an offence punishable with death, imprisonment for life or
imprisonment for a term excecding one year. Cases relating to
other offences are sumnyons cases. In the Reports on the Reform
of Judicial Administration, the Commission recommendad the
substitution of “threc vears” for “one year” in this definition, in
order that, as a general rule, all offences which do not carry a
punishment of imprisonment for more than three vears might be
triable under the summons case procedure, The main reasons for
this recommendation were that it would lead to the cxpeditious
disposal of a large number of cases particularly those relating to
statutory offences which are for the most part of a technical
nature; that cven under the Indian Penal Code. there arc several
offences of the same kind. but differing in degree. which at present
have different modcs of trial: that the distinction between sum-~
mons-cases and warrant-cases is arbitrary, e.g. offences under
sections 168 and 169. or offences under section 342 on the one
hand and sections 343 and 344 on the other; and that the expaun-
sion of the category of summons cases as recommended woula
not be prejudicial 1o the accused.

T 37k Repori, para R4,

2 Bhagwanhhat v. State. (1963 3 S.C.R. 386. 392 (Search under the
Bombay Prohibition Act, 1949},

3 For example, sections 98(1) and 165(1).

437th Report, para. 86,

5 14th Report, Vol. 2, pages 723-724.
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The Commission, however, reached a different conclusion in
the 37th Report for the following reasons :—

“In the first place, expansion of the category of summons-
" cases, as recommended in the carlier Report, would
bring in numerous offences, of which some are 1eally
serious,—for example, offences under sections 136,
153A, 295A, 419, 465 eic., Indian Penal Code; and
we arc not convinced that there will be no prejudice
to the accused in such cases. Secondly, the objection
that the division is at present arbitrary would survive
even if the limit is raised to three years, because the
dividing line will still be dependent on ap arbitrary
period {period of maximum imprisonment), Thirdly,
some of the offence—such as those under sections
153A, 295A and 465, Indian Pepal Code—involve
nice questions of intention or interpretation of facts,
and the warrant-case procedure, whereunder a precise
charge is to be formulated, is, in our view, preferable
for such offences. We are not, therefore, carrying out
the recommendation made in the earlier Report.”

We also agree that no change is necessary in clause {(w).

1.27. (i) With a view to shortening the language of some
sections, we propose to add in section 4(1) a definition of “local
jurisdiction” as follows :—

“{mm) ‘local jurisdiction’ in relation to a Court or
Magistrate, means the local area within which the
Court or Magistrate may exercise all or any of its or
his powers under this Code, and, where such local
area adjoins the sea, includes the territorial waters
extending into the sea to a distance of twelve nauticat
miles measured from the coast.”

Normally, the Code refers to “a Court within the local limits
of whose jurisdiction the offence was committed” (vide sections
177 to0 183): it would be simpler to refer to “a Court within whose
local jurisdiction the offence was committed”.

(i1} As indicated in the previous paragraph, sub-para. (v), a
clause will be necessary defining “police report” as follows :—

“(rr) ‘police report’ means a report by a police officer to
a Magistrate under sub-scction (1) of section 173.”

1.28. In the next chapter we are proposing the replacement of
presidency-towns by metropolitan areas and the appointment of
metropolitan magistrates in those areas. The powers of the Chief
Metropolitan Magistrate and of the Metropolitan Magistrate will
however, with a few exceptions, be the same as those of the Chief
Judicial Magistrate and of Judicial Magistrates of the first class
respectively. In order to avoid repetitive references to the two
categories of magistrates, we may have a rule of construction in
section 4 as follows :—

“€1A) Except in Chapter II and unless the context otherwise

requires—
(a) any reference without qualifying words to a
Magistrate includes an Executive Magistrate as well



(b}
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as a Judiciai Magistrate and a Metropolitan
Magistrate;

any reference to a Magistrate of the second class
means a Judicial Magistrate of the second class;

(¢} any reference to a Magistrate of the first class means a

(d)

Judicial Magistrate of the first ciass, and includes
relation to a metropolitan area a Metropolitan
Magistrate;

any reference to the Chief Judicial Magistrate
includes, in relation to a metropolitan area, the Chief
Metropolitan Magistrate for that arca.

1.29. As noted by the Coramission in the previous Report, the
first part of scction 4(2) stating that “words which refer to acts
done extend also to illegal omissions” is superfluons in view of
section 3(2) of the General Clauses Act, 1897, and may be
omitted. The second part, however, may remain, for the time

being.

1.30. Section 5 does not require any modification.

Section 4(2).

Section 5.
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CHAPTER I
CONSTITUTION OF CRIMINAL COURYS AND OFFICES

2.1, The problem of separating the executive from the judi-
ciary has been [fully discussed' in the previous Report. The
Commission recommended? that this separation should be effect-
ed by centrai legislation and we entirely agree with this recom-
mendation. It iy very desirable that the uniform Code of Cri-
minal Procedure which has been evolved in the course of a
century, should not be allowed to take different forms in dif-
fercmt States.  The set-up of criminal courts, the distinction
between judicial and cxecutive magisirates and their respective
functions under the Code should, in our view, be the same in
all the States and should be clearly laid down in the Code itself
instead of being regulated as at present by executive orders in
some States and special State legislation in others.

2.2. Madras was the first State to work out a comprehen-
sive scheme of scparation of the judiciary from the executive and
to initiate the reform cven before the passing of the Constitu-
ton.® Pursuant to the directive principle of state policy laid
down in article 50 of the Constitution, the States have been taking
steps to form separate cadres of judicial magistrates, place them
under the control of the High Court and make them independent
of the cxecutive. In as many as seven States, viz, Maharash-
tra, Gujarat, Jammu and Kashmir, Mysore, Punjab, Haryana and
West Bengal, the separation of the judicial magistrates from
the exccutive magistrates has been brought about by amending the
Code. Tn West Bengal, however, the recently passed Separa-
tion of Judicial and Executive Functions Act, 1968, has so far
been brought into force oaly in the presidency-town of Calcutta
and in Hooghly District. In the other States (except Nagaland
where the Code itself is not operative), separation of functions
has been ecffected to a varying extent by executive orders on the
hines originally adopted in Madras. It appears to be complete
in Andhra Pradesh, Assam (excluding the automomous districts
and the North Fast Frontier Tracts, where again the Code is
not operative), Bibhar, Kerala, Madras, Orissa and Rajasthan.
The scheme is ia operation in the greater part of Uttar Pradesh
and Madhya Pradesh and it is only a question of time and of
finding the requisite number of qualified judicial officers before
it is brought into operation throughout these two States.

2.3. As rcgards the Union territories, Chandigath and a
good part of Himachal Pradesh are covered by the Punjab Act.
Executive orders, similar to those passed in Madras, arc in
force in Pondicherry. A bill to provide for the separation of
exccutive and judicial functions in the Union territories other
than Chandigarh has been recently passed by Parfiament, and

1 37th Report paras. 32 (o 62.
2 37th Report para. 49.
3 See 14th Report, Vol. II, page 851.
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the Act is expected to be brought into foree and implemented in
Al the ferritories pairly soon.

24 W do not apprenend any serious practical dificulty in
siving cffect to the scheme of separation oa 2 uniform basis by
5 central amendment of the Code. In areas where separationl of
the ovecutive has not been ciiected,  steps should be taken to
do »o by means of executive orders as in Madras. in anticipa-
tion of ~uch central amcndment.

2.5. The previous Report recommended! that this wnendinent
shoutd provide for a broad classification of Courts of Magistrates
into Courts of Judicial Magistrates and Courts of Executive
Magistraics, for a further classification of Judicial Magistrates
as Presidency Magistrates, Chief Judicial Magistrates, Judicial
Magistrates of the first class, Judicial Magistrates of the second
class, Judicial Magistrates of the third class and Special Judicial
Magistrates, and for a parallel classification of Executive Magis-
wrates as Disirict Magistrates, Sub-divisional Magistrales, Execu-
tive Magistrates of the first class, Exccutive Magistrates of the
second class, Presidency Magistrates especially empowered by
the State Government and Special Executive Magistrates. We
consider that any such elaborate classification is unneccssary and
that a simpler scheme for the set-up of Courts in ali the States
is both desirable and feasible.

2.6. As regards the LExecutive Magistrates, we do not sce
any point in maintaining the distinction of first and second
class. The functions o be performed by Executive Magistrates
under the Code are very few and they hardly admit of being
divided into more important functions that will have to be
performed by Exccutive Magistrates of the first class and less
important oncs that could be left to junior magistrates put in
the second class. In fact, the day-to-day, routine work of an
.executive magistrate under the Code arising in any sub-division
may not require more than onc efficer to handle. We mnotice
that in Bombay, according to the amendment of the Code made
in 1951, executive magistrates are not divided into those of the
first class and of the second class nor is there a division of func-
tions betwecen senior and  junior magistrates. Provision s
made for a category designated Taluka Magistrates who  are
presumably subordinate revenue officers in charge of talukas
We propose that there nced be only ome class of exccutive
magistrates under the Code. that the chief officer in charge of
the administration of the district (whether known as District
Collector, District Officer or Deputy  Commissioner)  should
continue. as at present, t¢ be the District Magistrate. and that
the institution of Sub-divisional Magistrates on the  executive
side should also be retained. If there is need for an executive
magistrate at the taluka or tahsil level in any Swate. an cxecutive
or revenue officer of the Government can be appointed simply
as Exccutive Magistrate to excrcise functions under the Code.

2.7. As regards the classes of Judicial Magistrates, the view
was expressed in the previous Report? that the instifution of
third class magistrates  might be necessary for  purposes  of
training and its retention was recommended. We. however. fin

T37th Report paras. 04 to 103, new Section 6A,
2 fbid, para. 93,
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that in many States there are no magistrates of the third class
at oll. In the States where separation of the executive from
the judiciary has been effected, civil judicial functions and
magisteria! functions are ordinarily combined in the same officer
and, even for purposes of initial training it is bardly necessary
that a civil judge or munsif should start with the very limited
jurisdiction and powers now available to a magistrate of the
third class under the Code. We are of the opinion that this
class could be safely abolished.

2.8. In the previous Report! it is recommended that in
every district there should be a Chief Judicial Magistrate, mainly
to take the place of the District Magistrate on the judicial side
and to cxercise proper supervision and control over the work
of all other judicial magistrates in the district. This has been
provided for in the Punjab Act and we have no doubt that this
is a better system than the Bombay system under which ait
judicial magistrates are directly subordinate to the Sessions
Yudge. Because of the diverse and important nature of the work
which the District and Sessions Judge has to do, he has little
time to spare for inspecting magistrates’ courts and giving guid-
ance to them in their work., We are of the opinion that this
important task can be performed best by a Chief Judicial Magis-
trate who will maturally be in closer touch with the judicial
magistrates in the district than the Sessions Judge.

2.9. There, however, appears to be no need for a special
category of Sub-divisional Magistrates on the judicial side, We
notice that in the eastern States, particuiarly Bihar and West
Bengal, where the revenue districts are large and the Sub-
divisional system of administration is of long standiog, the Sub-
divisional Magistrate coordinates and distributes the work among
the other magistrates working in the sub-division and exercises
a certain measure of superintendence over them. In these States
wherever considered necessary, an Additiona] Chief Judicial
Magistrate may be posted at sub-divisional Headquarters. Provi-
sion for the appointment of one or more Additionat Chief Judicial
Magistrates in a district has been recommended in the previous
Report and we think that this category of senior and experienced
magistrates couid be utilised to serve the same purpose as Sub-
divisional Magistrates do at present in these States.

2.10. We accordingly propose that in every district (outside
the presidency-towns) it is sufficient to have three categories of
magistrates, namely, Judicial Magistrates of the first class, Judi-
cial Magistrates of the second class and Executive Magistrates.
Every district will have a Chief Judicial Magistrate who will
have all the powers of a Judicial Magistrate of the first class
and certain additional powers which we shall discuss in the next
chapter. Where found necessary, one or more Judicial Magis-
trates of the first class may be appointed as Additional Chief
Judicial Magistrates. On the cxccutive side there will continue
to be the District Magistrate at the head, Additional District
Magistrates to the extent found necessary in large districts and
Sub-divisional Magistrates as at present.

137th Repost, para. 99.
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2.11. {n the previous Report! as well as in the earlier Presidency magis-
Fourteenth Report,? the Law Commission has recommended the trates.
continuance of the special class of judicial magistrates known
as Presidency Magistrates functioning in the three presidency-
towns. At the same tie, the Comumission stressed® that only
persons of special merit should be appointed as Presidency
Magistrates. The high standard for recruitment to this cadre
which prevailed until not very long ago is apparently not being
maintained, which is unfortunate. However, we agree that the
administration of criminal justice in large cities requires &
measure of special treatment. The magistrates there ought fo
be better qualified and more competent to deal expeditiously
with sophisticated crimes, particularly in the socio-economic
field. which are morc common in the cities. Apparently from
this point of view, Gujarat found it neccssary 1o have special
magistrates for the city of Ahmedabad and enacted the Ahmeda-
bad City Courts Act, 1961, under which the City Magistrates
were equated in all respects with the Presidency Magistrate of
Bombay. Other large cities like Delhi, Bangalore and Hydera-
bad might hereafter feel the same necd.

2.12. We therefore propose that the isstitution of Presidency }gfm"' to be
Magistrates should be maintained in  the Code. ~Presidencies changed. -
having disappeared from the political map of India more than
30 years ago, it is archaic to refer to Calcutta, Bombay and
Madras as “presidency-towns”, and it will be a misnomer to
call other large cities by that name. These areas may more
appropriately be referred to as “metropolitan areas” and the
special class of magistrates functioning therein as “Metropolitan
Magistrates”.

2.13. It should be provided in the Code that a State Gov- Power to declaro

ernment may by notification declare agy area in the State com- ;"r:;:"i;%t’;(;p
prising a city whose population exceeds one million to be a Metropolitan
metropolitan area, and then set up as many Courts of Metro- Magistrates’
politan Magistrates for that area as it thinks fit. The State Courts.
Government should have the power to extend, reduce or zlter
the boundaries of the area from time to time as changed circums-
tances may require, but not in such manner as to reduce its
population to less than onc million. The three presidency-
towns and the city of Ahmedabad would automatically become
metropolitan areas under the proposed amendment. As regards
the city of Calcutta, we have pointed out the anomaly that exists
at presemt purcly on account of historical reasons. The original
limits of this “presidency-town” still form the limits of the focal
jurisdiction of the City Sessions Court and of the Presidency
Magistrates’ Courts despite the enormous growth of the city.
Tt would be open to the State Government to extend the limits
of the “metropolitan area” of Caicutta by a notification under
the new provision and thereby to remove the anomaty, either
completely, or to such extent as may appear to be desirable.

2.13a. In the presidency-towns there are at present 2o Executive Magis-
officers corresponding to District Magistrates and Sub-divisional traé?;nm Metro
Magistrates, aithough under section 7(4) every presidency-town politan areas.

1137th Report, pazas. 69 and 101,
2 14th Report. Vol. IT. page 801.
2 37th Report, para. 69.
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is deemed 10 be a district for the purpose of the Code. In
Bombay, some presidency magistrates ate specially invested with
the powers of an executive magistrate under the Code.  Therce
seems 10 be no goud reason for miaking this disidnction i regard
o metropolitan arcas.  As cvery such area will be a separate
district, 1oy have tiw same set-up on the executive side as
any other district. and the functions of the Metropolitin Magis-
trates under the Code may be exactly the <ame as those of Judi-
cial Magistrates in any other district.

Territorial  divi. 244, Sections T oand 8 deal with the territorial divisions of

sions. d State {which term includes a Union territory) for the purposes
of administering criminal justice.  Although sub-section (1) of
section 7 provides that “every State (cxcluding the presidency-
towns) shall be a sessions division, or shall consist of sessions
divisions”. the exclusion has become meaningless after the esta-
blishment of City Sessions Courts under special State Acts.
Each of the presidency-towns is now a sessions division for the
purposes of the Code and the State Acts have made the requisite
amendment in the sub.section. For instance, as amended by
Bombay Act 23 of 1951, the sub-section reads, “The State of
Bombay shall consist of sessions divisions; and cverv sessions
division shall, for the purposes of this Code, be a district or
consist of districts.” Sub-scction (4) of section 7 already pro-
vides that cvery presidency-town shall be deemed to be a dis-
trict. with the result that at present everv presidency-town is a
district as well as a sessions division, and the rest of the State
in which the presidency-town is situated has to be divided by
the State Government into one or more sessions divisions and
each sessions division into one or more districts.

Sub-divisions in 2.15. Under sub-section (1) of section 8, a presidency-town
gt;sopol:tan may not be divided into sub-divisions, but the State Government

is authorised 1o divide other districts into sub-divisions. There
appears to be no good reason for this special exciusion of
presidency-towns in regard to a purely discretionary power, [t
s quite conccivable that in an area declared to be a “metro-
politan area” in future, the State Government may find it con-
vemicnt to create sub-divisions and to appoint Executive
Magistrates scparately for such sub-divisions.

?ﬁViéeg section 6, 2.16. We propose, in the light of the foregoing discussion,
anc s, the following revised provisions in place of the existing sections
6. 7 and 8§ of the Code . —

Classes of crimi- “6. Besides the High Courts and the Courts constituted
nal courts. under any <pecial law, there shall be in every State the following
classes of Criminal Courts, namely :—

(1) Courts of Session;

(it) Tudicial Magistrates of the first class:

(it Fudicial Magistrates of the second class:
and

v} Exccutive Magistrates,

and in addition. in cverv State having a metropolitan area,
Metropolitan Magistrates.
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(13 Every State shall b a sessions division of shalt
consist of sessions divisions; and every scssions division shall,
for the purposes of this Code, be a district or consist of dis-
tricte :

Provided that every metropolitan arca shall, for the said

purposss, be a separate sessions division and district.

(2- e State Goverament. in consultation with 'ti_lc High
Court. may alter the limits or the number of such divisions and
district-.

(%) The State Gevernment may divide any district  into
subedisijons and may alter the limits or the number of such
sub-dincsinns,

(41 The sessions divisions, districts and sub-divisions cxist-
ing in u State when the Code of Criminal Procedure (Amend-
menty Act. 197.... comes into force therein shall be deemed
ta hove been formed under this section.

. ¢1} The State Govcrnment may, by notification in the
Officizi Gazette. declare that, as from such date as Inay be
specificd in the notification, any area in the State  comprising
a city whose population cxceeds one million shall be a metro-
politan arca for the purposcs of this Code.

(2) As from the commencement of this Code, cach of the
presidency-towns of Bombay, Calcutta and Madras and the city
of Ahmedabad shall be deemed to be an area notified uwnder
sub-section (1) t© be a metropolitan arca.

(3) The Statc Government may, by potification in the Offi-
cial Gazette, extend, reduce or alter the limuis of. a metro-
politan arca, but not 1n such manner as to reduce its population
to less than one million.”

2.17. Section 9 provides for the cstablishment of a Court
of Session for cvery sessions division and for the appointment
of judges to that Court. As the section stands at present, it is
the dutv of the Statc Government (o establish the Court o
Session and to appoint the Sessions Judge. The State Govern-
ment i further empewered to appoint Additional and Assistant
Sessions Judges to exercise jurisdiction in the Court, to appoint
the Sessions Judge of one sessions division to be at the same
time and Additional Sessions Judge of another sessions division
and 1o direct at what place or places the Court shall ordinarily
hoid ite <ittings.

2.1%. In the State of Assam v. Ranga Muhammad! the
Supreme Court decided that the transfer of “district judges”
alreadv in the cadre from oORe district to another in the State
must be reearded as part of the “control over district courts”
referred to in article 235 of the Constitution and as such, the
power to direct such transfers is vested exclusively in the High
Court.  Such transfers and the “postings” involved therein are
outside the scope of the power conferred on the Governor of

1718473 1 S.C.R. 454 ALR. 1967 S.C. 03,
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the State by article 233, The word “posting” may mean either
the stationing of an employee at a particular place or the
assignment of an appointee to a particular position or job.
According to the Supreme Court, the word “posting”, occurTing
as 1t does 1u association with the words “appointment” and
“promotion”, cicarly bears the second meaning. “These words
indicate the stage when a person first gets a posttion or job and
‘posting’ by association means the assignment of an appointee
Or promotee to a position in the cadre of district judge.””

Commission's 2.19. In view of this decision, the Law Commission tock
prevaou's recom- up for urgent conmsideration the question whether section 9
fendation. required to be modified in ordes to bring it into line with the

Constitution and made its recommendation in the 32ad Report.
Briefly put, thc Commission took the view that all the functions
in relation to a Court of Session, except its initial establishment,
and in relation to the Judges of the Court mentioned in section 9,
are functions of “control over the district courts” and conse-
quently the relevant powers musi be vested in the High Court.
It recommended that sub-scction {1) of section 9 should be
split into two parts, the first stating that “the State Government
shall establish a Court of Session for every sessions division”,
and the second stating that “the High Court shall appoint a
Judge of such Court”. In the other sub-sections of section 9,
“High Court” should be substituted for “State Government”.

Connotation  of 2.20. We have conmsidcred the awkwardness involved ip
.aPPgmt" @ sec- making the High Court the competent authority for “appointmng”
tion 3. the Sessions Judges, Additional Sessions Judges and Assistant

Sessions Judges under sub-sections (1) and (3) of section 9.
The two sub-sections when so worded, will strike onpe as being
inconsistent with article 233, but the inconsistency is more
apparent than real. We have to understand the “appointments”
referred to in section 9 of the Code, not as the first appoint.
otent to the cadre of Sessions Judges, Additional Sessions
Judges or Assistant Sessions Judges, but as the process of assign-
ing or posting officers already in the cadre to a specified Sessions
Court. It js not easy to find a more appropriate expression
than *“‘appoint” for the purposes of section 9, and since the
section will have to be read and construed in the light of
article 233, no practical or lega) difficulty can arise by using

the word “appoint”,

220a. It has been brought to our notice that occasionally,
owing to the sudden transfer or demise of the Sessions Judge
and delay in the choosing and posting of his successor, the
sessions division remains without 2 Judge for a considerable
period causing great hardship and inconvenience to the public.
Section 17(4) which enable the Sessions Fudge to make provi-
sion for the disposal of urgent applications “when he himself
is unavoidably absent or incapable of acting” cannot obviously
be pressed into service in this contingency as the previous
incumbent has ceased to be the Sessions Judge and there is no
one in the sessions division to make the necessary formal order,
It appears desirable that an express provision should be included

18tate of Assam v, Ranga Muhammad, (1967) 1 S.CR. 454; A.LR.
1967 S.C. 903, B
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in section 9 cnabling the High Court to teke action in such a
<ontingency.

591. We accordingly propose that section 9 be revised to
read as follows :(—

“9, (1) For every sessions division, there shall be a Co_urt
of Session, the Judge of which shall be appointed by the High
Court.

(2) The Court of Session shall ordinarily hold its sitting at
such place or places as the High Court may by notified order
specily; but if, in any particular case, the Court of Session is
of opinion that it will tend to the general convenience of the
parties and witnesses to hold its sitting at any other place in the
session division, it may, with the consent of the prosecution and
the accused, sit at that place for the disposal of the case or the

examination of any witness or witnesses therein.

(3) The High Court may also appoint Additional Sessions
Judges and Assistant Sessions Judges to exercise jurisdiction in
a Court of Session.

(3) The Sessions Judge of ome sessions division may be
appoinied by the High Court to be also an Additional Sessions
Judge of another division, and in such cas¢ he may sit for the
disposal of cases at such place or places in either division as
the High Court may direct.

1(5) Where the office of the Sessions Judge is vacant, the
High Court may make provision for the disposal of any urgent
application by an Additional or Assistant Sessions Judge,
or, if there be no Additional or Assistant Sessions Judge, by a
Chief Judicial Magistrate, in the sessiops division; and such
Judge or Magistrate shall have jurisdiction to deal with any such
application.”

2.92. Scetions 10 to 13 provide for the appointment in each
district of the District Magistrate, Additiopal District Magistrates,
Sub-divisional Magistrates and other Subordinate Magistrates and
for defining the local limits of their jurisdiction. In order to imple-
ment the scheme of separation of executive magistrates from the
Judicial Magistrates, the provisions for the appointment of these
two distinet categories of magistrates will have to be separate.
Those relating to judicial magistrates may be as follows :—

“10. (1) In every district (not being a metropolitan
area), there shall be established as many Courts of Judicial
Magistrates of the first class and of the second class, and
at such places, as the State Government may, in consultation
with the High Courts, potify in the Official Gazette.

(2) The presiding officers of such Courts shall be
appointed by the High Court.

. 11. (1) In every district (not being a metropolitan area),
the High Court shall appoint a Judicial Magistrate of the
first class to be the Chief Judicial Magistrate.

1 Rxisting sub-section (5) of section 9 has been omitted as being spent
and no longer mecessary

Court of session,

Saction 10 to 13—
Provisions  for
appointment of
Judicial Magis-
trates separated.

Courts of Judicial
Magistrates.

Chief Judicial
Magistrate and
Additionat Chief
Judiciai Magis-
trate.
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(2) The High Court may appoint any Judicial Magis-
trute of the fist cluss to be an Additional Chief  Judicial
Magistrate and such Magistrate shall have all or apy of the
povwers «oa Calef Judicial Magistrate under this Code or
uader any other law for the time being in force as the High
Cuoprt may direct.”

In these two sections also, the word “appuint™ will bear
the same connotation as in section 9 namely, the assizoment of
judicial oflicers in the cadre of magistraies to particular districis
and imesting them with the powers of a Judicial Magistrate of
the first v ~zeond class or with the powers of a Chier Fudicial
Mavistvate, s the case may be,

=25, tae separation of the exceutive {rom the judiciary will
be effectve only when the judicial magistrates arc brought under
tie contre!l of the High Court and this can he readily achieved
by action under article 237 of the Constitution.  The provisions
of articies 233, 234 and 233 should be made applicable by a
public notification ol the Governor to all judicial magistrates in
the Staite. We note that this action has alrcady been taken in
some Stales,

2.240 it will e observed that in the revised section 10 above,
the power (o determiine the number of courts of Judicial Magis-
trates of either class and their location is Icft 1o the State
Governmenl  «ince it will have to take into account various
administrative and financial considerations. The State Govern-
ment, however, is required to exercise this power in consualtation
with  the High Court in order that an adequate number of
magistrates’ ¢ourts s established in all districts and at suitable
places.

225, With regard to Special Magistrates dealt with in section
14 of the Code, the previous Report of the Commission recom-
mended! that there might be two categories, Special  Judicial
Magistrates and Special Executive Magistrates.  On reconsidera-
tion. we do not think that there is likely to be any nced for the
fatter. <ince the functions devolving on the Executive Magistrates
under the revised Code are going to be very limited and, in any
event, the State Government wiil have the power to appoint as
many Executive Magistrates as it finds nccessary for performing
those functions.  As recommended! in the previous Report. the
Hich Court should be the onlv authority to appoint Special Judi-
cial Magistrates in anv district or Special Metropolitan Magis-
trates in any metropolitan arca, and with this transfer of power
to the Hirh Court. sub-sections (3) and (4) of the existing
section 14 are not necessary.  The section may accordinaly be
revised as follows and  placed  after the revised  section 11

above . —

“12. {1} The High Court mav confer vpon anv person
who helds or has held any judicial post under the Union or
a State or possesses soch other qualifications as may be pre-
seribed v the Hish Court in this behalf 2l or any of  the
powers conferred or conferrable by or under this Code on a

137th Report. para 119,
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Judicial Magistrate of the arst class or of the second class,
in ro-pect to particular cases Of to particular classes of cases
or to cases generatly, in any district not being a metropolitan

area.
{2) Such Magstrates ¢hall be called Special Judicial
Magistrates and shall be appointed for such tefm a3 the High

Couri may by general of special crder direct.”

5 26. Under section 12 the jocal limits of the jurisdiction of
subordinate magistrates arc defined by the State Government, oT,
subject to is control, by the District Magistrate. So far as Judi-
cial Magistrates, including Spccial Judicial Magistrates, are cob-
cerned, this power  may be given to the Chict Judicial Magis-
trates subject to the control of the High Court. The revised sec-
tion may be as follows :—

“13. (1) Subject to the contro! of the High Court, ihe

Chicl Judicial Magistrate may from time to time define the

Jocal areas within which the Magistrates  appointed under

<eetion 10 or under section 12 may exercise all or any of the

powers with which they may be invested under this Code.

(2) Except as otherwise provided by such definition,
the jurisdiction and powers of such Magistrates shall extend

throughout the district.”

s 27 Section 15 provides for the formation and functioning
of Benches of magistrates in a very general way. 1n practice,
wowever. Benches are only sormed of Honorary Magistrates. i.c.,
persons who arg appointed as Special Magistrates under section
14, and Stipendiary Magistrates ar¢ never asked to sit togethet
as o Bench.  As an institution, Benches of Honorary Mugistrates
are not much in favour but, provided the right type of educated
and public-spirited persons COme forward for rendering this ser-
vice to the community and are chosen and appointed by the High
Court, they can certainly give much vatuable assistance to the
hard-worked  Stipendiary Magistrates. We would, therefore,
retain the section in a simplified form. The power to form
benches may be vested in the Chief Judicial Magistrate subject
to (he control of the High Court. it is hardly nucessary 10
provide for the formation of a beach consisting of some Special
Magistrates invested with first class powers and some others with
cecond class powers. Looking at it from the practical peint of
view, such a Bench is mot usually formed; and in fact it does not
appear to be very desirable that it should be formed and invest-
ed with the powers of a Judicial Magistrate of the first class,

598 Under section 16 the power to frame rules for the
onidance of Benches is conferred on the State  Government os
well as on the District Magistrate subicct to the control of the
State Government. It 8 proposed  that this power should be
with the Chief Judicial Magistrate subject o the control of the
High Court.

2.29. Sections 15 and 16 may accordingly be combined and
simplified as follows :—

“14. (1) Subject to the control of the High Court, the
Chief Judicial Magistrate may direct any two of more Special

Section 12—Local
jurisdiction of
Judicial ; Magis-
trates.

Locat jurisdiction
of Magistrates.

Scetion 15-—-Ben-
ches of Judicial
iagistrates,

Scction 16,

Section 15 and 16
combined and
simplified.

Benches of Judi.
cial Magistrates,
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fudicia) Magistrates of the same  class 1o sit together as &
Bench for trying cases. and cvery such Beach shall, for the
purposes of this Code. be deemed to be 2 Judicin! Magis-
icate of that class.

(23 Subject to the control or e High Court, the Chic!
Judicial Magistrate may meke rules lor the cuidance ol such

Benchos as respocts—

(e che ciasses of cases (o be tricid;

(h3 othe times and piaces of sitino

(o1 the constitution o) the Benpeh for conducting inalks
(0 the mode of setting diderences of opeier which
My arise hetween the Magistrate in srasjon.”

sootoms Taoto 21 deal with dhe courts of Prosidency
en lines not very difierent front thee pled in
coctions 1t o 1S in reeard o courty of maghraes i the dis
et e have recomieadad abuve that, after the revision of
the Code. the three  Presideney Muaekitegies’ Courts and  the
Ahmedabad City Magistrates” Court should be known as Courts
of Morrapoiiton Magistrates. AL prosent articles 233, 234 and
335 of the Constitution apely oniy in relation to the Chief Pre-
adency Magistrate and the Additions! Civief Prosidency Magis-
trate {vide defnition of “district judge” in clause (w) or articles
226}, and not in relation to the other Presidency Muagistraies
and their Courts {even if the Tatter could be rezarded as Courls
dificrent from the Court of the Chicf Presidoney Magitrate or
the Court of an Additional Chief Presidency Magixtrate). When
the Cade is rovised and Presidency Magistrates are repiaced by
Metropolitan Magistrates, it will naieally be neceswary for the
Governor to issue a public notification under article 237 direct-
ing the ap~lication of articles 233, 234 and 235 to sl Metropo-

) A .
v W torates.

feos e Sections, 231 i licu of exisiing section 18 o 21 of the Cude the
Followine sociions may be put in thus Ch roammediatehy after
the roviecd ~ouiinn T4 proposed above t—-

g:",,i o t‘tf""" <15 {1y In every Aetropelitan  aren shall b
Poa e expblished as many Courts of Metropolitan Magiarates, and
ar sten places, as e State Governmnt nuy. in conswiation

with the Hieh Courte netify in the €%

(73 Voo presiding officers ©f such o Coants ~hall e
anpointed by the High Court

Chic: s i1 The High Court shall apseins Sicnon-ehitan
tai: Vot trags 1o be the Chist Metopeltan Maidrsic for the

HYRW

{7y The Hich Coutt mav appaint any Nctronolitan
Viaoistrate to be an Additionat Chiel Matrepahitan Mavis-
wrate and such Magistrate shall have alt or any vi the powers
of a Chici Metropolitan Magistrate under this Caode or under
any other law for the time being in force as the High Court
may direct.
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17. (1) The High Court may confer upon any person Sg;ic‘g ;’gggg
who holds or has held any judicial post under the Union or 2 e
State or possesses such other qualifications as may be pres-
cribed by the High Court in this bebalf, ali or any of the
nover: confurred ot conferrable by or under this Code on 2
Metropolitan Magistrate in respect to particular cascs of 10
particular classes of cases o to cases generally, in any meto-

politan ared.

() Such Mavistrates shali be cabzd Special Metropo-
litan Mauistrates and shall be appointed for such term as thye
High Couri muay by general or special order direct.

. . . . . : . hes o
1% (1) Subject to the coatrol of the High Court, the %;‘l‘;o;vum f

Chicf Mctropoliten Magistrate  may direct any two OF MOE hggigiates,
Speciat Mcetrapolitan Magstrates to sit together as a Bench

for trvina cases and every such Bench shall, for the purposes

of this Cude. be deemed to be a Mctropolitan Magistrate.

(21 Subject to the control of the High Coutt. the Chict
Metropolitan Magistrate may make rules for the cuidance Of
such Borchts s respec's—

ra) the classes of cases to be tried;
() the times and places of sitting:
{c) the constitution of the Bench for conducting trials:

) the mode of settling difierences  of opinion  which
may arisc between the Magistrates in session.”

2.33. The appointment of Executive Magistrates and  the Provisions  for
definition of their local jurisdiction may be provided lor sepa- Executive Magiv
rately in two sections as follows i — (e

“19. (1) In every district, the State Government  nray Execviive Mugis
appoint as many persons as it thinks fit to be Executive st
Magistrates and shall appoint ope of them to be the District
Mupsiratls.

(2} The Swate Government muay appoint any Exccutive
Magistrate to be an Additional District Magistrate, and such
Additional District Magistrate <hall have alf or any ol the
powers of a District Magistrate  under this Code or under
any other law [or the time being in force as the State Gov-
crament may direct.

¢35y The Swte Government may  place an Executive
rale in chavge of a sub-division and relicve him of the
as occasion reguires.  Such Masistrate shall be calied
vistonal Magistrates.

s

20, 1) Subject to the control of the State Govornment,
the Dirict Magistrate may from time to time define local Executiie Magis-
arcas within which Executive Magistrates may exercise all or trties” Jurisdic-

il of

any of the powers with which they mav be invested unger HOU-

i Cade.

(2) Except as otherwise provided by such defiaition.
the jurisdiction and powers of such Magistrates shall extend
throughout the district.”
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2 33. We do not think that a provision similar to section 11
is practically mecessary. Even if a temporary hiatus in the
office of a District Magistrate is aliowed by the State Gov-
erpment to occur, which itself is unlikely, it will not be very
material so far as his functions under the Code are concerned.

2.34. Reverting to existing  section 17 of the Code winch
deals with the subordination of Courts, it is proposed, for the
sake of greater clarity, to replace it by four sections as
follows :(—

“21. (1) All Assistant Sessions Judges shall be subordi-
nate to the Sessions Judge in  whose Court they exercise
jurisdiction.

{2) The Scssions Judge may, from time to time, make
rules consistent with this Code as to the distribution of busi-
ness among such Assistant Sessions Judges.

(3} The Sessions Judge may also make provision for the
disposal of any urgent application, in the event of his absence
or inability to act, by an Additional or Assisiant Sessions
fudge, or, i there be no Additional or Assistant Sessions
Judge, by the Chief Judicial Magistrate, and such Judge or
Magistrate shall have jurisdiction to deal with any such
application.

22. (1) Chief Judicial Magistrates shall be subordinate
to the Sessions Judge; and all Judicial Magistrates shati,
subject to the gencral control of the Ssssions Judge, be sub-
ordinatc to the Chief Judicial Magistrate.

(2) The Chief Judicial Magistrate may, from time t0
time, make rules or give special orders congistent with this
Code as to the distribution of business among such Magis-
trates and Benches.

23, (1) All Metropolitan Magistrates, other than the
Additional Chicf Mctropolitan Magistrates, shall be subordi-
nate to the Chicf Metropolitan Magistrate.

(2) The High Court may, for the purposes of this Code,
define the extent of the subordination, if any, of the Addi-
tional Chicf Metropolitan Magistrates to the Chicf Metro-
politan Manistrate.

{3) The Chief Metropolitan Magistrates may, from tme
1o time. make rules or give special orders consistent with this
Code as to the distribution of business among Metropolitan
Magistrates and as to allocation of business to Additional
Chicf Metropolitan Magistrates.

24, (1) All Executive Magistrates, other than  Addi-
tional District Magistrates, shall be subordinate to the
District Magisirate, and every Executive Magistrate
(other than a Sub-divisional Magistrate) exercising powers
in a sub-division shall also be subordinate to the Sub-
divisional Magistrate, subject, however, to the general con-
trol of the District Magistrate,

(2) The District Magistrate may, from time to time,
makes rules or give special orders consistent with this Code
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as to the distribution of business among the Executive Magis-
trates subordinate to him and as to allocation of business to

an Additional Disteict Magistrate.”

2.35. Section 22 empowers the State Governmeat to appoint
Justices of the Peace and section 25 declares the Judges of High
Courts, Scssions Judges, District Magistrates and Presidency
Magistrate to be Justices of the Peace ex=gfficio. In the previeus
Report, the Commission recommended! that the appvintmeat of
Tustices of the Peace under section 22 should be made in con-
sultation with the High Court and that such Justices should be
citizens of India. While we agrec with the latter recommenda-
tion, we do not think it accessary that the High Court should be
consulted in regard to appointments to an office the tunctions of
which are not cssentiafly, or even mainly, of a judicial character.

Al present, except in Bombay and West Bengal, the powers
and duties of a Justice of the Peace are not defined by law. We
agree that this lacuna in the Code shouald be filled as recom-

mended” in the previous Repori.

Undcr section 25, Judges of the High Court are, at preseat.
ex-officio Justices of the Peace for the while of Indiz. We
think that it is not npecessary to retain this part of the scction,
as being Justices of the Peace does not add to the dignity of
Judges of the High Court. We do pot think it necessary to add
to the list of ex-officio Justices of the Peace as recommended

in the previous Report.?

In licu of sections 22 and 25, the following scctions may be
included in this Chapter :—

“25. (1) In virtue of their respective offices, Sessions
Judges, Chicf Metropolitan Magistrates, Chief Judicial
Magistrates and District Magistrates are Justices of the Peace
within and for the whole of the State im which they are

serving.

(2) The State Government may, by notification in the
Official Gazette, appoint any person resident in the State,
being a citizen of india, to be a Justice of the Peace within
and for the local area specified in the notification.

26. (1) A Justice of the Peace shall have, within the
area for which he is such Justice, the power of arrest confer-
red on a police officer by section 54 and on an officer-in-
charge of a police station by section 35,

(2) A Justice of the Peace making an arrest in exercise
of any such power shall forthwith take or cause to be takem
the person arrested before the officer-in-charge of the nearest
police station and furnish such officer with a report as to the
circumstances of the arrest; and such officer shall thersupon
re-arrest the person.

137th Report, para. 138.
2 37th Report, paras. 139 and 140,
:37th Report. para. 142
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(3) A Justice of the Peace shall have, within such area,
power to call upon any police officer to aid him—

{a) in tuking or preveating the escape of uny person
who has participated in the commission of any cog-
nizable offence or against whom a reasonable com-
plaint has been made or credible informaiion  has
heen received or a reasonable  suspicion wxists  of
his having so participated,

(by in the provention of crime in general and, A parti-
cular, in the prevention of a breach of the peace or
a disturbance of the public tranquility.

{4) Where a police officer has been culled upon by
Justice of the Peace to render aid under sub-scition €3),
such call shall be decmed o have been made by an authority
competent to make the call.

(5) Subject to such rules as may be made by the State
Government, a Justice of the Peace for a local area may,
when so requested in writing by a police officer invostigating
an offence committed within that area, record any stalement
made by a person in vespect of whom an offence atlecting
the human body is believed to have been committed, being a
statement relating to the circumstances of the offcace or o
the tramsaction which resulted in the offence. Such state-
ment shall be recorded in the manner hercinafter prescribed
for recording the evidence of a witness in the trial of o
warrant case.

(6) A Justice of the Peace for any Jocal ared. not buing
a legal practitioner. may, in accordance with such rufes  as
may be madc by the State Government—

{a) issuc a certificate as to the identity ol any person
residing within such arca, or

(b} verify any document brought  before him by any
such person. or

{c) attest any such document requircd by or under any
law for the time being in force to be atfested by a
Magistrate;

and until the contrary is proved, any certificaie so tsucd
shall be presumed to be correct, any document 50 verified
shall be deemed to be duly verified, and any document s0
attested shall be deemed to have been attested by a Magis-
trate.”



CHAPTER i1l
POWERS OF COURTS

3.1. Under scction 28, any offence under the Indian  Pemal High — Counts
Code may be tried by the High Court, and under scetion 29, any TGl snses
oifence under any other law which contains o special provision ’
a8 to the wrying courts, may be tried by the High Court. Scction
194 provides that the High Court may take cognizance of any
offence upon a commitment made to it in the manner provided
in Chapter XVIIE of the Code.  Detailed provisions are then
made in Chapter XX11E with regard to the procedure of  High
Courts in trving cases.  Although these provisions apply to all
High Courts in India. only those of Caleutta, Madras and Bom-
bay cxcreised ordinary original criminal jurisdiction at any time
and this jersdiction was limited by the Letters Patent ¢stablish-
1y these High Courls to the three presidency-tows. With thy
~stablishment of City Sessions Courts in Bombuy in 1948 and
n Muadras in 1956, the High Counts at these two plactes alto-
aother ceased to ey orimina] cases.

317 10 Caleutls however, although g City Sessions Court Present  position
wits estibiiched in 1987 with jarisdiction  over  the presidency- ' Calonta,
town of Calcutta, it was precluded from wrying offences punish-
able under seetions 131 wo 134, 302, 307, 395, 468 and 477A of
the Tndian Penul Code.  These offences, when committed within
the presidency-towns, were retained within the ordinary ornginal
jurisdiction of the Calcutta High Court and continued  to be
triable with the aid of a jury. In this coancction it may be men-
toned tiat the srea of this presidency-town js only a part, and
the smadler part at that, of the arca comprised within the Munici-
pal Corporation of Caleutta. The other part of the city is with-

i the jurisdiction of the Sossions  Judge  of the  24-Parganas
District who holds Court in Alipore.

3.3, Tioe Law Commission. in its 14th Report, c¢onsidered lLaw  Comunis
that this division of original criminal jurisdiction Letween  the 303 recomman.
Caicutta High Court und the City Sesstons Court wast =il ol ii{:‘;')f,?l i 1w
anomalics,  For cxample, whercas an offence under section 3902 oot
I.P.C. for which the Court may impose a sentence of death or
imprisonment for life, is exclusivelv triabie by the High Court, an
offence under section 303 for which the only penulty s the sen-
tence of death. is triabhle By the Citv Sessions Court.”  The Com-
misszion further said!, “The City Sessions Courts in Boembay and
Madras  which have been  established much carlier than the
Calcutta Court possess ali the powers which the High Court did
in the respective States in cxcreise of its ordinary original crimi-
nal jurisdiction.  The evidence given before us revealed that the
ity Sessipns Courts in those States were functioming efficiently.

There is no reason why the Court shouid not be able to deal with
these matters in Calcutta.  We, therefore. recommend that the
City Sessions Court be given exclusive and the ordinary original

Vidth Report, Vol 110 p. 1204,
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criminat jurisdiction of the High Court be abolished. This wizz
result in a substantial saving of the judge time in the High Court.

3.4 in the 37th Report, however, the Law Commission took
a diffcrent view!. They thought it was better to have justice from
the court of superior jurisdiction than from a court of imferior
jurisdiction and where justice from a superior courl was avail-
able under the cxisting law {as in Calcutta}, strong reasons
should be nceded to disturb the taw. They further pointed out
that the judement of the High Court on the original side had
enriched not only our civil law but also our criminal law. They
thought that there were cogent reasons for not disturbing  the
existing position and that it would be too big a price to pay for

uniformity.

3.5, We have again considered the matter and come to  the
concjusion that the carlier recommendation made by the Law
Commission in its 14th Report is definitely to be preferred. We
were struck by the fact that original trials in the Calcutta High
Court are held up for an unduly long time as compared to trials
before the Citv Sessions Court.  Apart irom thai fact, we are un-
able 1o soe anv reason Jor treating a small part of the city of
Calcutta on a different footing from the rest of the country, There
can hardly be any doubt that the City Sessions Court at Calcnita
is as competent to deal with murder, dacoitv, forgery and account
falsification cases as the Scssions Court sitting and functioning in
Alipore.  The iransfer of this work from the Calcutta High Court
to the City Sessions Court would relieve the former of a cone
siderable work load which should be welcome in the present state
of heavy arrcars in that High Court. We therefore recommend
that this vestigial jurisdiction of the Calecutta High Court shouid
be abolished and the City Scssions Court should have the same
complete jurisdiction with reeard to criminal cases as all other
Courts of Session in the country.

3.6. This proposal does not require the deiction of the refe-
rences to High Courts in sections 28 and 29 of the Code since
these will continue to be relevant for the extremely rare, but
possible, exercise of the extraordinary original criminal jurisdic-
tion vested in them. We. however, recommend that the two sec-
tions may be combined and formaliy re-drafted as follows 1—

*28. Subicct to the other provisiens of this Code,—

{a) any offeace under the Indiap Penal Code may be
tricd by the High Court or by the Court of Session
or by aay other Court by which such offence is
shown in the Second Schedule to be triable; and

(b) any offence under anv other Jaw shall, when any
Court is mentionced in this behalf in such law. be
t_ricd by such Court, and when no Court is so men-
tioned, it may be tried by the High Court or by any
Court by which such offence is shown in the Second
Schedule to be triable.”

137th Report, para. 145,
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The illustration to the cXisting section 28 may bc omitted in
view of our proposal to do away with commitment procc_cdu_lgs
and, cven otherwise, as Dot being very necessary for clucidating
the section.

3.7, In the previous Reposth, various suggestions were Cots
sicered in regsard to section 30, such as. whether it should be re-
tained a1t ath, whether it should he modified bv increasing or re-

ducing the range of offences triabie by Magistrates empowered

under the section, whether it would not be preferable to have all
the lesser Sessions cascs tricd by Assistant Sessions Judses ins-
1ead of such Magistrates, eic. Finally, however, the Report re-
commended that the scction should be retained with one or two
miner amendments leaving the position flexible.

3.8 1t appears that only in  four States, viz.. Punijab,
Harvana, Madhya Pradesh and fammu & Kashmir, Magistrates
have been empowered under section 30 and even in these States,
except Jammu & Kashmir, the number so empowered is  Very
small. There are four such Magistrates  in Punjab, three in
Harvana and only ong in Madhva Pradesh. Five Presidency
Magistrates have been empowered under section 30 in Bombay,
but none in Calcutta, Madras or Ahmedabad.

29 The object of the section is. of course, o reduce the
volume of work before Courts of Session and to gei the loss im-
DOFIANT SCSMONS cases disposcd of more expeditiously by ex-
perienced Magistrates.  We have recommended in the previous
chapter that there should be a Chief Judicial Magistrate for cach
district. He would naturaliy be a senior and expericnced Magis-
trate who could bc safely entrusted with the power 10 impose
punishment up &0 seven vears’ imprisonment.  In the hierarchy of
Judees and Magistrates in a district, the Chief Judicial Magistrate
would normally hoid the same rank as an Assistant Sessions Judge
and be equally competent from the professional point of view.
After the separation of the executive from the judiciary, there
would not be any objection to such a Magistrate tryving serious
cases angd awarding sentences up to seven years simplv because he
is designated a Maeistrate. Tt is further more desirabic that, in
addition to the administrative controi and supervision which he
would be cxpected to cxercise over other  Magistrates in the
district. he should also be made responsible for the trial of im-
portant criminal cases. The vesting of the Chief Judicial Magis-
trate in cach district (and of the Chief Metropolitan Mavistrate
in each metropolitan arca) with enhanced powers of punishment
will eive the necessary relief to the Sessions Courts and will, in
our opinion, be advantageous from every point of view. TIf in
any metropolitan arca or other Jarge district the number of cases
which ought to be tricd by the Chicf Metropolitan  Magistrate
or the Chief Judicial Magistrate is large. one or more Additional
Chief Metropolitan  Magistrates or  Additional Chicf Judicial
Magistrates may be appointed? and invested® by the Hioh Court
with the power to imposce a sentence up {0 seven yeors' imprison-
ent !

1 37th Report, para. 151,
2 Gection 11, ahove.
% Seclion 16, above.
4 Section 32, below.
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Retention of See- 3.10. It is, however, unnecessary to Ictain section 30 in its

tion 30 not neces- present form or in a modified form. We propose to revise ihe

sary in view of gocong Schedule drastically, cnlarging the number of  offences

revised  Second Y : ) N

Schedule. triable by Magistrates of the first class and pro wnio reducing,
+he number of offcaces triable exclusively by the Court of
Session. Broadly speaking, offences punishable with imptison-
ment for 7 years or less will be within the jurisdiction of Magis-
tratcs.  Offences in respect of which only the Court of Session
is mentioned in the Second Schedule as revised will ail be offences
which, by rcason of their nature, should be tried only by that
Court. Even where the punishment dogs not excced 7  years’
imprisonment as 15 the cuse with ¢ fow of these offencest, they
should be triable only by the Court of Session and it is not neces-
sary to confer a special jurisdiction on the Chief Judicial Magis-
trate to trv such offences. Some offences triable by a Magistrate
of the first class under the Second Schedule are punishable with
ntore than 7 years” imprisonment.  The Chiel Judicial Magistrates,
being himself a Magistrate of the First Class, will bc  competent
to ty ail these offences. A provision on the lines of section 30
empowering him to try as a magistratc all offences not punish-
able with death or imprisonment for life or with imprisonment
for a term excceding scven vears is  thercfore not  required.
Section 30 is accordingly proposed to be omitted.

Secuion 31. 3.11. No change is required in section 31,

%ic:ionrib_ 2 _anci '3.12. Scction 32 and 34 lav down the maximum scateaces
rcvi‘;‘c’é" met antd which Mz.iglstrg:es of different catepories may pass,  In view of
’ the omission of section 30 proposed above, it would be desirable
10 combine the two scctions. We have in the previous chapter
recommended the abolition of third class Magistrates. When
the separation of the cxecutive from the judiciary is fully effect-
ed. a great majority of Magistrates will be lepallv qualified and
trained members of the judiciary who can be entrusted with
somewhat higher sentencing powers than they now have under
section 32. We propose that a Magistrate of the second class
may pass a sentence of imprisonment not exceeding one year or
of fine not exceeding rupees one thousand or both.  Similarly, the
powers of a Metropolitan Magistrate or of a Magistrate of the
first class may be enhanced to three years as respects imprison-
ment ang rupees five thousand as respects fine. The revised
section 32 may be as follows :—

Sentences which “3% (1) A Chief Judicial Magistrate may pass any sen-

ggglstraics may tence authorised by law except a sentence of death or of im-

pass, prisonment for lifc or of imprisonment for a term exceeding
SEVEn Vears.

(_2) A Magistrate of the first cluss may pass a sentence of
imprisonment for a term not excecding three years, including
such solitary confinement as is authorised by law, or of fine
not exceeding five thousand rupees, or of both.

_(3)’ A Magistrate of the second class may pass a sentence
of imprisonment for a term not exceeding one vear, includiag
such solitary confinement as is authorised by law, or of fine
not exceeding one thousand rupees, or of both.”

! Sections 124, 201, 211. 234, 308, 376. 402.
502(a) of the Indian Penal Code. 02. 489C. 500(a) and
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3.12, Sectiong 33 and 35 do not require any change of sub-
stance.

3.14. Section 36 describes what are cailed the ordinary
powers of District Magistrates, Sub-divisional Magistrates and
Magistrates of the first, second and third  class. These powers
which aceruc to these different categories of Magistrates directly
from the provisions of the Code are catalogued in five different
parts of the Third Schedule. Similarly, the Fourth Schedule sets
out in a sizeable chart, the additional powers with which a Sub-
divisional Magistrate or a Magistrate of the first, second or third
class may be invested by the Statc Government or by the District
Magistrate, as provided in particular sections of the Code. While
these two Schedules mieht have had some utility in the past for
reference purposes, they are, from the statutory point of view,
an unnecessary duplication. The nature and extent of the ordi-
nary powers or of the additional powers have in every case to
be ascertained from the particular section of the Code and the
orders of the appropnate authority empowering the Magisirates
either individually or as a class. There appears to be no point in
maintaining sections 36 and 37 and carefully revising the Third
and the Fourth Schedules after taking into account ail the changes
which are being proposed in the relevant sections and in the cate-
gories of Magistrates. We consider that these two scctions and
Schedules, and consequeatially section 38 also, should be
omitted.

3.15. In the last three sections of this Chapter which deal
with the conferment, coutinuance and cancellation of powers, a
reference to the High Court wili have to be made in addition to
the reference to the State Government, since in many places the
High Court is being made the authority for conferring powers in
judicial matters. Similarly, sub-section (2) of section 41, should
be amended to include the Chief Judicial Magistrate besides the
Digtrict Magistrate.”

ANNEXURE
{As proposed to be rcvised)
CHAPTER I
Powers of Courts
28. Subject to the other provisions of this Code,—

{a) any offence under the Indian Penal Code may be tried
by the High Court or by the Court of Sessions or by any other
Court by which such offence is shown in the Second Schedule to
be triable; and

{b) any offence under any other law shall, when any Court
iz mentioned in this behalf in such law, be tried by such Court,
and when ni Court is 5o mentioned, it may be tried by the High
Ciurt or by any Court by which such offence is shown in the
Second Shedule to be triable.

29B. Any offence not punishable with death or imprisonment
for life, committed by any person who at the date when he
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appears or is brought before the Court is under the age of fifteen
years, may be tried-—
(a) by a Chief Metropolitan Magistrate or Chief Judicial
Magistrate, or
{b) by a Metropolitan Magistrate or Magistrate of the
first class specially empowered under sub-section (1)
of section & of the Reformatory Schools Act, 1897,

or under other similar law providing for the custody,
trial or punishment of youthful offenders.

10. Notwithstanding anything contained in section 28, a Chief
Metropolitan Magistrate or Chief Judicial Magistrate may try ail
offences not punishable with death or with imprisonment for life
or with imprisonment exceeding seven vears.

31. (1) A High Court may pass any sentence authorised by
law.

(2) A Sessions Judge or Additional Sessions Judge may pass
any sentcnce anthorised by law; but any seatence of death passed
by him shali be subject to confirmation by the High Court.

{3) An Assistant Sessions Judge may pass any sentence
authorised by law except a sentence of death or of imprisonment
for life or of imprisonment for a term exceeding ten years.

32. (1) A Chief Metropolitan Magistrate or Chief Judicial
Magistrate may pass any sentence authorised by law except 2
sentenice of death or of imprisonment for life or of imprisonment
for a term exceeding seven vyears.

(2) A Metropolitan Magistrate or Magistrate of the first
class may pass a sentence of imprisonment for a term not exceed-

ing three vears. including such solitary confinement as is autho-
rised by law, or of fine not exceeding five thousand rupees, or of
both.

(3) A Magistrate of the second class may pass a sentence of
imprisonment for a term not exceeding one year, including such
solitary confinement as is authorised by law, or of fine not exceed-
ing one thousand rupees, or of both.

33, (1) A Magistrate may award such term of imprisonment
in defauit of pavment of fine as js authorised by law :

Provided that the term—

(a) is not in excess of the Magistrate’s powers under
section 32, and

(b) where imprisonment has been awarded as part of
the substantive sentence, shall not exceed one-fourth
of the term of imprisopment which the Magistrate
is competent to inflict as punishment for the offence
otherwise than as imprisonment in default of pay-
ment of the fine.

_ (2) The imprisonment awarded uader this section may be
in a_dd;tlon to a substantive sentence of imprisomment for the
maximpm term awardable by the Magistrate uader section 32.

34, (Omitted).
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35, (1) When a person is convicted at one trial of two or
more offences, the Court may, subject to the provisions of sec-
tion 71 of the Indian Penal Code, sentence him for such offences,
to the several punishments prescribed therefor which such Cqurt
is competent to inflict; such punishments when consisting of im-
prisonment to commence the one after the expiration of the
other in such order as the Court may direct, unless the Court

directs that such punishments shail run concurrently.

(2) In the case of consecitive sentences, it shall not be peces-
sary for the Court, by reason only of the aggregate punishment
for the several offences being in excess of the punishment which
it is competent to inflict on conviction of a single offence to send

the offender for trial before a higher Court :
Provided that—

(a) in no case shall such person be sentenced to imprison-
ment for a longer period than fourteen years; and

(b) the aggregate punishment shall not exceed twice the
amount of punishment which the Court is competent
to infict for a single offence.

(3) For the purpose of appeal by a convicted person, the
aggrepate of comsecutive sentence passed against him under this
section shall be deemed to be a single sentence.

36, 37, 38. (Omitted).

39. (1) In conferring powers under this Code, the High
Court or the State Government, as the case may be, may, by
order, empower persons specially by pame or in virtue of their
office. or classes of officials generally by their official titles.

o {2) Every such order shall take effect from the date on which
it is communicated to the person so empowered.

40. Whenever any person holding an office in the service of
Government who has been invested by the High Court or the
State Government with any powers under this Code throughout
apy local area is appointed to an equal or bigher office of the
same nature within a like local arca under the same State Gov-
ernment, he shall, unless the High Court or the State (Govemn-
ment, as the case mav be, otherwise directs or has otherwise
directed, exercise the same powers in the local area in which he
is so appointed.

41. (1) The Hig_h Court or the State Government, as  the
case may be. may withdraw all or any of the powers conferred

?nq?r this Code on anv person by it or by any officer subordinate
o it.

(2) Any powers conferred by the Chief Judicial Magistrate or
by the District Magistrate may be withdrawn by him.
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CHAPTER 1V

AID AND INFORMATION TO THE MAGISTRAYES
AND THE POLICE

Previous Reports. 4.1. In this short chapter which consists of only four sections,
no major changes of substance were recommended in the previous
Report. The Law Commission in its 33rd Report considered
a suggestion to inscrt a provision in this chapter under which a
duty would be cast on public servants to give information about
the commission of offences under sections 161 to 165A of the
Indian Panel Code and section 5 of the Prevention of Corruption
Act. 1947, but advised against the proposed measure.

Section 42, 4.2, The words “whether within  or without the presidency
towns” may be omitted from section 42 as being superfluous.

Section 44. 4.3. Under section 44, ¢very person aware of the comis-
sion of, or of the intention to commit, certain specified offences
is bound to give information to the nearcst magistratc or police
officer. Amongst the scctions mentioned at present are sections
435 and 436 of the Indian Penal Code, relating to mischief by
fire. ~ With the object of encouraging the detection of similar
offences in respect of reads, bridges, embankments, light-houses,
vessels cie., the previous Repert! recommended the addition of
sections 431 to 434 and 437 to 439 of the Indian Penal Code.
We agree with this recommendation.  In this section also the
words “whether within or withouot the presidency towns”  are
supcriluous and may be omitted.

Section 45, 4.4. While in the main paragraph of section 45(1), certain
words were added in 1955 to cover members of village pancha-
yats, consequential amendment was not made in clause {a) of the
section. A recommendation to make this amendment was made
in the previous Report.®

Amendments rc- 4.5. The following amendments may. accordingly. be made
commended. in this chapter—

(1) In scction 42, the words “whether within or without the
presidency towns™ shall be omitted;

(2} In sub-section (1) of scction 44,—

(i} the words “whether within or without the presidency
rowns” shall be omitted; and

(31) dor the figures “435, 436", the figures and words “431
to 439", shall be substituted; and

(3) 1a section 45, sub-section (1), clause (a}, after the words
“or police-officer”, the words “or of the panchayat of which he is
a membor” shall be inserted.

137th Report, para. 176 {v).
*37th Report, para. 180



CHAPTER V
ARREST, ESCAPE AND RETAKING

5.1. Chapter V is divided into two parts, part A dealing with
“arrest generafly” aand part B with “arrest without warrant”. In
regard to part A consisting of sections 46 to 53, no amendments
have been suggesied in the previous Report; But the Commission
considered® at length the guestion as to how far the physical
examination of the arrested person is legally and constitutionally
pcrmissible and what provision, 1f any, should be made in the
Code for this purpose. It came to the conclusion that a provi-
sion on the subject was necded and recommended a new section
authorizing, in certain circumstances and subject to certain safe-
guards, the cxamination of the person of the accused by a guali-
fied medical practitioner. We agree that such  a provision IS
nece: sary for effective investigation and will not oltend against
article 20(3) of the Constitution. A new section 33A may be
inscrted after scction 53 as foliows :

“53A. (1) When a person is arrested  on a charge of
committing an offence of such a nature and alleged to have
heen committed under such circumstances that there arc
reasonabic grounds for belicving that an cxamination of his
person will afford cvidence as to the commission ol tho
offence, it shall be lawiul for a registered medical practitioner
acting at the request of a police officer not below the rank
of sub-inspector, and for any person acting in good faith in
hi~ aid and under his direction, to make such an cxamination
of the person arrested as is reasopably necessary in order
0 ascertain the facts which may afford such evidence, and
to use such force as is reasonably necessary for that purpose.

(2} Whenever the person of a woman is to be examined
under this section, the examination shall be made only by.
or under the supervision of, a female registered medical
practitioner.”

5.2. in part B of this chapter the previous Report recom-
mended a few amendments and two new provisions to which we
shall brieily refor. In regard to section 54(1). clause nimthly,
there has been a sharp controversy as to whether the “requisition”
received from the other policc-officer must be in writing before
it can be acted upon, We agree that # should be set at rest.
The clause should refer to “any person for whose arrest any
requisitioin,  whether  written or  oral, has been received from
ancther police officer.”

5.3. Two minor amendments are proposed in section 35.
First, in clause (a8) of sub-section (1), the reference should be
to “anv person within the limits of swch station who is found
taki,?g precautions to conceal his presemce under circumstances
etc.

1 37th Report, para. 183 and Appendix 6.
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Secondly, in clause (c), the phrase “in fear for injury” should be
replaced by “in fear of njury”.

5.4. For the avoidance of any controversy, it is proposed 10
insert a sub-section (1A) im section 56 reading i~—

“{]1A) Nothing in sub-section (1) shall affect the power
of a police-officer to arrest a person under section 54.”

5.5. Where a person comunitting of accused of committing a
pon-cognizable offence refuses, on emand by a police officer, 10
give his name and residence, or gives a false name orX residence,
he can be arrested by the police  officer, under sec-
tion 57(1). Under section 57(2), whea the true Bame
and residence is  ascertained such person is to be
released on his executing a bond to appear before a magis-
trate if so required. In the previous Report,! the words “having
jurisdiction” were proposed 1o be added after the words “a
magistrate”, (following the Bombay and Punjab amendments).
We are, however, of the view that this amendment is UBRecessary.
If strictly interpreted, it would throw upon the police officer the
burden of finding out which magistrate would have jurisdiction
to deal with the case and entering the name of that magistrate
in the bond, which in the circumstances would be guite impractic-

able.

5.6. Scction 59 deals with the right of a private person 1o
arrest any person who “in hus view” commits a non-baiiable and
cognizable offence. Two points pertaining 1o this secticn were
considered in the previous Report. The first point® was whether
it is necessary to replace the words “in his view” by the words
“in his sight” or by the words “in his presence”. The case law
on the subject was examined, but it was considered unnecessary
to make any change. The matier was raised again before us, an
it was stressed that a verbal alteration was desirable, since the
word “view” might also mean “opinion”. As this point has pro-
voked considerable discussion,® we think that the opportunity may
be taken to clarify it. Both in section 57 and in section 64, the
words “in his presence”, are used 1O €Xpress the same idea. We
propose that the words “in his presence” enay be substituted for
the words “in his view” in section 39(1) also. The second point*
was that the section shouid expressly enable the private person
not only to arrest the offender himself, but also “to cause him
to be arrested.” Sub-section (1) of section 59 may accordingly

be amended to read as follows :—

«(1) Any private person may arrest Of cause to be
arrested any person who in his presence commits a non-bail-
able and cognizable offence, or any proclaimed offender, and,
without unnecessary delay, shall make over or cause 1o be
made over any person so arrested to 2 police-officer, or in
the absence of a police-officer, take such person or cause him
to be taken in custody to the nearest police-station.”

117th Report, para. 198
= 37th Report, para. 200(1).
2 See Nazir v. Rex. ALR. 1951, Al 3 (Full Bench).

«17th Report. para. 200(i).
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5.7. The previous Report} recommended the insertion of two
new sections after sections 59 as follows :—

“59A. Every police offider oriéther person arresting any
person without warrant shall communicate to him full parti-
culars of the offence for which he is'afrested or other grounds
for such arrest.

B. 'Where a police-officet ~ &rrests: 'Without warrant any
son other than a pérson actuded of a  ‘hon-bailable

‘offefice, he shall infordy e person’ ‘griested’ that' he 'is

entifled to be reléased on bl aild-that fie ‘may arrange ‘for:.
sureties’ tql_{oﬁ’cr_-baﬂ Onhls/ behalf“ A ; S

by

New Sections 59-
A and 59B.

Person arrested 1o
be informed of
ggounds of arresi-
ed.

RISATED !
E;;liw-oﬂ‘}cer 1o
inform  person
arrested of right
to bail,

-.§.8. In section 61, the previous Report récmmended? 2 verbiah'Section 61.

change in the opening part making it Tead “No person who hag'
been -arrested without warrant shall be detained in custody for:d:

larger period ete.” ‘On recohsiddration we @o not think - that thiy-

change from a clear and mandatory ‘direction to the police-officer’

making the arrest which is in conformity with article 22(2) of the’

Constitution is necessary or even desirable.

1 37th Report, paras. 201 and 202. Afe s togsf TS
2 37th Report, para. 204, swolsd TR of T.BS mea 398 ®



Introductory.

Section 68.

Section 69,

CHAPTER VI
PROCESSES TO COMPEL APPEARANCE

6.1. It is a standing complaint that there is a great deal of
avoidable delay in the service of summonses and that the execu-
tion of coercive processes is often unsatisfactory. Iimprovements
in this rcgard cap only be effected by administrative action and
there is little that can be achieved by amendment of the law.
Most of the changes recommended in Chapter VI by the previous
Report are of a formal character. Reference should however be
made to one important recommendatiop regarding the service of
summonses to witnesses by registered post for which the Commis-
sion has proposed a mew section. The other changes proposed
in this Chapter relate to matters of detail and are briefly review-
cd below.

6.2, In sub-section {1) of section 68, an addition is suggested®
to briog it into line with section 75 in respect of summonses issued
by a Bench of Magistrates. The sub-section will read :-—

*(1) Every summons issued by 2 Court under this Code
shall be in writing, in duplicate, signed by the presiding
officer of such Court (or, in the case of a Bench of Magis-
trates, by any Member of such Bench) or by such other offi-
cer as the High Court may, from time to time, by rule direct,
and shall bear the seal of the Court.”

The previous Report has recommended the addition of a sub-
section (4) to the effect that “nothing in this section shall affect
the provisions of section 174A”, which is the new section propos-
ed for service of sumumons by post. Since other modes of service
are provided for in detail also in sections 69 to 74, we do not
think it will be desirable to inciude such a sub-sectiom only in
section 68. Since issue of summons by post is to be in addition
to, and not in lien of, any other mode of service adopted by the
Court in the particular case there is really nothing in section
68(2) or in the other sections to affect the new section. It would
be sufficient to say expressly in section 74A that its provisions
operate notwithstanding anything contained in the preceding
sections.

6.3. No change was recommended in section 69 in the previous
Report. With reference to sub-section (3), however, it was poted
that the procedure to be followed after service on a body cor-
porate pertained to the chapter on general provisions in inquiries
and trials, ‘This subject is considered? in detail under Chapter
XXV but it may be noted here that societies registered under
the Societies Registration Act, 1860, although not formally in-
corporated, possess some of the attributes of a corporation and
it is desirable that such societies should be treated on a par with
corporation in criminal proceedings. While section 69 deals with

137tk Roport, pam. 216.
? See paras. 24.1 te 24.10 helow.

ar
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service of summonses on individuals and incorporated companies,
it is silent as to service of summonses on fegistered societies. To
remove this lacuna, it is desirable to add a sub-section (4) to
section 69 reading as follows \—

“(4) The provisions of sub-section (3) shall apply to a
societies registered under the Societies Registration  Act,
1860, as they apply to an iacorporated company.”

6.4. In regard to section 70, the previous Report has recom-
mended® that the special provision regarding service of SUIRMORS
on a person in a presidency town through a servant residing with
him should be omitted, and instead, an explanation should be
added that a servant is not a member of the family of the person
to be summoned within the meaning of this section, whether it be
in a presidency town or outside. This section will accordingly
be amended to read as follows :—

“70, Where the person summoned cannot by the exer-
cise of due diligence be found, the summons may be served
by leaving one of the duplicate for him with some adult maie
member of his family residing with him; and the person with
whom the summons is so left shall, if so required by the
serving officer, sign an receipt therefor on the back of the
other duplicate. '

Explanation.—A servant is not a member of the family
within the meaning of this section.”

6.5. As regards section 71, it is recommended® in the previous
Report that it should be amended to bring it into line with the
coeresponding provision in the Code of Civil Procedure. For the
words “and thereupon the summons shaill be deemed to have been
duly served” there should be substituted the following words? 1——

ugnd the Court, after making such inquiries as it thinks
fit, may either declare that the summons has been duly served
or order fresh service in soch manner as it considers propes.”

6.6. We bave already referred® to the recommendation made
in the previous Report for the insertion of a new section relating
to service of summons or a witness by post. This section may
be as follows

“J4A. (1) Notwithstanding anything contained in the
preceding sections of this Chapter, a Court issuing a sum-
mons to a witness under any of the said sections may, in
addition to and simuitaneously with the issue of such sum-
mons, direct a copy of the summons to be served by regis-
tered post addressed to the witness at the place where he
ordinarily resides or carries on business or personally works

for zain,

137th Report, para. 218,
2 See Ovder 5. Rule 15. Code of Civil Procodure, 1908

837th Report, para. 219. .
4 See Order 5, Ruie 19, Code of Civil Procedure, 1903, -

% Sre parat, 6.1 and 62 showe., | t

Section 70.

Service when

person
cannot be found.

Section 71.

Tssue of summons
to  witnesss by
post-new  seCton
T4A.

Service of sum-
mons of witness

by post.



Section 77,

Section 78.

Section 87.

Section 88,

- resudes.”
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Liddd; Whes . 4o asktonisdgemnint purporting 4o: e signed by
the wiless. or 15 STEO e CAL guuporting ton besmade byialpostdl
employes that the witness sefusod:to:take dehmfhwbmw
ceived, the Court issuing the summons iy decland thut ‘the um-
mons has been duly served.1”

6.7, Tn section 77, the special cia) prowision selating to, Pm;dcucy
Magistrates will; bave 10 be, omitted. Sub-section (1) may be
revised to read as foflows :—- '

“(1) A twarrait ‘of artbst ‘shall ordinarily be directed to

© ofte or more- police SHicefs; but the Court issoing such "4
- wharratit mdy, 1 #s'iwiiédiate executlon is mecessary and 40
police-officér #s immediately’ dvailable, direct it to any offier
Person -or peérsons, and siCh person o persons shall exed) A
the same” = ¢3¢ rou . - I [
6.8. Section 78 at present confers a power on the District
Magistrate or Sub-divisional Magistrate to issue a special type of
“warragt to a land-Roldeéf, “fitther or manager of land within his

_ district er snb-divisin for-4he 4rrest of an escaped convict, pro-

claiiod offende? o Periin! Wht has been accused of a pon-bail-
able offottce and-who iy 8lirded pursait”. Alhough the power is
inffequently ‘exercised, (hiid appredrs to Be o objection to con-
ferring it on dif Magistrdls of the first class and all Executive
Magistrates.? 1t s not very clear whether the two clauses “who
has been accused of a non-bailable offence and who has eluded
pursnit” are inténded to qualily omly persons other than escaped
convicts and proclaimed offetders. " The words “eluded pursuit”
are also not very apt in, the context. It is accordingly proposed
that'this sub-section may, be rewiged as follows.-— . —_
78 (L) A Magdistrath of the first class ‘or an Executive’
Magistrate ynay: difedtcl oRu¥USE 10 ey TahdHolder, fm

of manager of hnd within Wik Joeal jirisdiction ‘for the
of any esc_af)ed gopvict or oclaimed offender or of any per-
_ som who 35 Mxfihsed of W iiiibailable’ Sffence i s evading

. h FETEE

grrel™ - ©

: [ 114 1500 N e A T

6.9. In sub-section (2} of section 87, which prescribes the
mode: of prﬁyﬁsiﬁng'a'#bla_mdﬁqti Tegardihg  ad-  absconding
offender, rtiie,previous Bepowt Jhak ‘fecommendeds B additional
provision: to the leffedt that™“THE 'Court tnay ‘also, if it thinks ‘St

direct 2 copy of the proclamation to be published in 4 daily news:'

paper c:rcglgt;gg in rt.th,?lﬁce i which sush person .ordinarily
Do o s aetandTy L e P
- 6:Q. Section 88::dealld ﬁﬁth(ﬂhe‘fntﬁchméi‘ﬂ' of agoperty of an
absconding person :amd withvilie dvestidativn of ela 18 and objec-
tions malld, 1o sucly attaxtmetitiand other” cinsequiential matters.
In'thegreviowi-Report;* B0/ tormd] sinendaeai: BApE Bepit sug-
gested in’sub-sections (DY 6B) ai¥ {6C Y5 efbdt OF which
will be to empower the Chief Judicial Magistrate in ad@ifiBf %o the
District Magistrate and -Chiof Presidency Magistrate mentioned

_')!:‘- L3160 = FIT-10 S Kol
Y Cf. Order 8y rule @0Ac @olisiSf ' Civit Procbdtied 1dogsln) =2 ¢
2Cf, 37th Report, para. 229, 1S .msa nhogsfl 47Tt

£ 37th Repos(yiarardootd (iviD Yo ubo’) .0F aluf 2 b} 42t
43Tth Report, paras, 231 233 and 3984z .3 bos 1.9 2avcq 922 &

B oamRia e =
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in the sub-section. On reconsidering the matter it appears to us
that the power to endorse an attachment order under sub-section
(2) should be with the Chief ,Ju_dii' 1 Magistrate within whose
} district the attached property is situ ltg, and not with the District
Magjstrate of that district. = The am_ggilpﬁqts to be made in sec-
tion’ 88 may accordibgly bd as Yoltowd Sl
- “(i) In sub-section (2) and in syb-section (6B), for the
words “District Magistrate or Chief Presidency Magistrate”,
T Tthe words “Chief Judicial  Magistrage” shall be substituted;
¥ (i) Ta sub-section (6C), for the praviso, the following, pro-
viso sHall be substituted, ¥iz., ", .
‘Provided that, if it is preferted or made i the Court of
a Chief: Jydicial Magistrate, h¢ miy make it over for
disposal to any Magistyats: sabordimate to him'”

6.11. As regards section 91, the prosous Reportt has recom-
mended the addition of the following words at the end, namely,
“o any. other Court to which; the wasé. may be transferred for

1 37th Repost, pare. 238.

Section 91.



Section 94(1).

Section 94(3),

Sections 95 aad
96,

Section 98(1).

CHAPTER VII
PROCESSES TO COMPEL PRODUCTION OF THINGS

7.1. Section 94 empowers any Court or, in any place beyond
the limits of the towns of Calcutta and Bombay, any offices~ix.
charge of a police-station, to issue a summons for the productied
of any document or thing required for the purposes of any ioves-
tigation, inquiry, trial or other proceeding. The exclusion of the
town of Bombay from the purview of this section, so far as the
police are concemed, has been removed by a local amendment?
of the section. The exclusion of Calcutta also may be removed
by omitting the words “in any place beyond the limits of the
towns of Calcutta and Bombay” from sub-section (1).

72. In the earlier Report? the Commission examined the
effect of section 94 vis-g-vis the Bankers’ Books Evidence Act,
1891, and recommended that a reference to this Act should be
included in sub-section (3) if section 94 so that it may be clear
that the provisions of this Act override the general provisions of
the Code. It also recommended that the Act should be amended
to cover investigations besides inquiries and trials. We a
with both the recommendation. Sub-section (3) of section 94
of the Code may be amended to read—

“(3) Nothing in this section shall be deerned—

(a) to affect sections 123 and 124 of the Indian Evidence
Act, 1872, or the Bapkers' Books Bvidence Act,
1891, or

(b) to apply to apy letter, postcard, telegram or other
documents or any parcel or thing in the custody of
the postal or telegraph authority.”

7.3. No amendment of substance is required in sections 95 and
96, but the references to “Chief Presidency Magistrate” iz both
these sections may be replaced by “Chief Judicial Magistrate”,
which expression will, in a metropolitan area, maean the Chief
Metropolitan Magistrate, '

7.4. In section 98(1), first paragraph, the words “Presidency
Magistrate” may be omitted, In the fourth paragraph, power to
issuec a search-warrant for obscene objects is conferred only on
the District Magistrate and Sub-divisional Magistrates in a district
and on Presidency Magistrates in 2 presidency-town. We see no
objection to the power being conferred on all Judicial Magistrates
of the first class as in the first paragraph, We, therefore, propose
that for the words “or a Presidency Magistrate” in the fourth
para%i;aph, the words “or Magistrate of the first class” be sub-
stituted. ‘

% Bombay Act 20 of 1986
237th Report. parsd. 242, 243,

34
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7.5. In section 98(2), the reference to section 19 of the Sea Section 98(2).
Customs Act, 1878, should be changed to section 11 of the
Customs Act, 1962,

7.6. In the earlier Report!, the Commission recommended Section 99A,

that newspapers, books and documents containing obscene matter
should alsp be brought within the scope of section 99A. We
endorse this recornmendation. Sub-section (1) of section 99A is,
at present, cumbrously worded and can be shorteped by omitting
the description of the offences under the specified sections of the
Indian Penal Code as being redundant. The section may be revis-
ed as follows :—

“99A. (1) Where it appears to the State Government thata Power to declare *
newspaper, book or document, wherever printed, contains any m forfited
matter the publication of which is punishable under section 124A, SH"¢ ‘Bt
153A, 292 or 295A of the Indian Penal Code, the State GOVern- search-warrants
ment may, by npotification in the Official Gazette, stating the for the same,
grounds of its opinion, declare every copy of the issue of the
newspaper containing such matter, or, as the case may be, every
copy of such book or document, to be forfeited to Government;
and therenpon—

(a} any police-officer may seize the same wherever found
in ¥ndia, and

(b) any Magistrate may by warrant authorise any police-
officer not below the rank of sub-inspector to enter
upon and search for the same in any premises where
any copy of such issue or any such book or docu-
ment may be or may be reasonably suspected to be.

(2} In sub-section {1},—-

(a) ‘newspaper’ and ‘book’ bhave the same meanings as
in the Press and Registration of Book Act, 1867;

() ‘document’ includes any painting, drawing or photo-~
graph or other visible representation.”

7.7. Under section 99C, an application under section 99B Section 95C.,

'to set aside an order of forfeiture made under section 99A has

to be heard and determined by a Special Bench of the High Court
composed of three Judges. As pointed out in the earlier Report?,
this will not be possible in the case of the three Judicial Com-
missioners’ Courts which are the High Courts for Goa, Manipur
and Tripura. No practical difficulty appears to have arisen, per-
haps because no such order was ever passed in these Union
Territories. It seems desirable, however, to restrict the section
to High Courts which have three or more Judges so that the law
does not lay down an impossible procedure for any area. Section
99C may be amended to read \—-

“99C. Every such application shall, where the High Court Hearlng by Spe
cousists of three or more Judges, be heard and determined ©i92 Beach,
by a Special Bench composed of three Judges.”

137th Report, para, 254,
B37th Report, pars. 257,



Powsirto compel
restotation . of

Section 105A.

8

Magisirate, Magistrate ofghe ifirerickss or Subrdivistonak Magisy
trat%mto issue a wagrant to search for a persdntwrongfully co-
fined. It is suggested that, as in section 98, the power may be
conferred on the District Mapistrate, Sub-divisional Magistrate or
Mpgistrate of thef festclass. 7/THe lutter expression. will beisuf-
cient to ificlede Metropolitary Magisiratés in any metropolitan
ama- ' oot (SR . P

7.9. . The analogous, provisien  conferring powers o & Presi-
deney Magistrate oc D&!ﬂct Magistrate to compel the restoration
of abducted females is tucked away in the last Chapter of the
Code as section 552. We propose that this provision with a
slight modification be :added in Chapter VII immediately after

“100A. Upon complaint.made on oath of the abdiiction §F
-uniawful detenfion of a woman, or of a female child ander
the age of eightéen years, for any unlawful purpose, ‘a
District ‘Magistfafe, Sub-divisional Magjstrate or Nlagis-
trate of the first class. g:dy make an order for the imme
diate restoration of such wbman to her Iibe:(t!y,'_ or of sich
female child to her husband, parent, guardian of offier
person having the lawful charge of such child, and may
compel compliance with such order, using such force as
may be necessary.” _

Do ! ’ Pl HEY oo

713, No  changesy awp réquired in other sections of this
Chapter, .. T N A A

‘We notice tat, amiong the’feally miscellaneous provisions col-
lected 1 thé Tast CHdpter bf-the 'Code is section 550. The police
power to seize property suspected to be stolen or found in SUSPi-
cious circumstances is analogous to the powers mentioned in
Chapter: Vi, It would bs: dgprapriate to transfer section 550
to thidaCThapter, asd put it afier séction 104 as section 104A.

‘741, Sextion 10&A rprovides for mutual:aid between “courts
in the territoriés o whichothye Coidez extends” on the one hand, and
“courts in the State of Jammu and Kashmir and courts established
or contitued by the lanthérity ‘of 'the Céntral Government in any
avea ‘oitside’ 'the sald terhideWicd” o *the otlier; in' the -matter of
s¥ving shintherits aaehuontify’ Wirkants of arrest ahd ‘searc
witfrants, “The 14st: ciedtionbd aRavky of ‘sourts were thoss fow
oIS {extdtlisled or Homtmin® eRUél Bhe Foreiph 'Parlbdicyish
ASEIIVATE Bt Wihod 1na X Yecttts enist: ut presdnt 'in sy atél
outlide’ Fudia, thert s’ 65 netl 1. velérto thent, We Have,
o @lscelision of sGotich 1C;V9n:ssswwam'ehdmzmm ‘extit
haiiget ol thist Hidt ofily The State SfTamwn 'gqa-xaé.hmg- Bat wBbd
the Stité of Napaland und: e Weilal-wreas  within' the Strle of
Asier will-Be ortaafly eetedvs foni the operation: of - tHe Cod,
The following consequential amwnditimts -wilt 4 secassary '4h

ction 103A so that co ﬁ in Nagaland and the tribal areas of
Eggﬁﬁ: X ,be‘.?dfﬁ,s’ﬂgﬂ i@\ pdsition; as coudts iy’ Jadimu and
H&a}a_’uﬂ r}I VI “:1 ] [ 3 i M

: 2IMBLE i Y

-+ %8, Under soction 100, power, is.conferved .on any Presidency

LT Ty b i, L .
“In sub-sections (1) ]and (r2), for the words *a court in the
State of Jamum and Kdshmir or 3 et:-urt1 established or
LIGGT30Q28 d100E

% See para. 1. 7. SEZD .sisn honaf T
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continued by the authority of the Central Government
in any area outside the said territories’ the words ‘a court
in any State or area in India outside the said territories”
be substituted.” i



Introductory.

Section 106(1)
and section 149,
LPC.

CHAPTER VIII

SECURITY FOR KEEPING THE PEACE AND FOR GOOD
BEHAVIOUR

8.1. The main sections of this Chapter are sections 106 to
110. They empower Courts and Magistrates to take security
from persons in certain circumstances in order to enmsure that
they keep the peace and are of good behaviour for a specified
period. The remaining sections lay down in detail the proce-
dure to be followed by the Magistrates before ordering anyone
to furnish security and the action to be taken after passing sach
orders. Security proceedipgs under section 106 aze basi
different from those under the other four sections in that the
demand for security under the first section may be made only by
a Court convicting the person of certain types of offences. The
order for executing a bond to keep the peace has o be passed
by the Court at the time of passing sentence on the convicted
person. Proceedings under section 107, 108, 109 or 110, on
the other hand, are independent proceedings initiated cither by
the police or by private individuals and partake of some of the
characteristics of a regular trial.

8.2. The scope of section 106({1) has been discussed in
detail io the earlier Report.! Noting the unceriainty that exista
2s to how far a person constructively liable under section 149 of
the Indian Pepal Code could be ordered to give security under
this section, the Commission suggested the addition of a lengthy
explanation as follows :—

“Where any offence specified ip this sub-section is com-
mitted by a member of an unlawful assembly, in prosecution
of the common object of the assembly, or is committed by
a member of an unlawful assembly and the offence is ope
which the member of the assembly knew to be likely to be
committed in prosecution of the common object of the
assembly, them an order under this section may be passed
against every person who is a member of the assembly when
the offence is commitied, whetber or not he has himeel
committed the offence.”

On a further consideration of this point we think that the sim-
pler and better course would be to omit the exception regard-
ing section 149 of the Indian Penal Code which is now te be
found in section 106(1). The controversy has arisen becauwse
of the specific exception of section 149. If the reference w0
section 149 is omitted from section 106, the Court may, no
doubt, in their discretion demand security from a person con-
victed under section 149 whatever be the nature of the offence
committed by the other member or members of the nalawfal
assembly. This slight extension of the scope of section 106 '
of the Code will not, in our opinion, be harmfn] in any way.

137th Riport, pazas, 279 to 382,
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8.3. Another point on which an amendment was suggested
in the earlier Report! refers to the words ‘“‘assauit or other
offence involving a breach of the peace”. Judicial decisions are
conflicting in regard to what is an offence involving a breach of
the peace. So far as the offence of assault is concerped, we
think that it should be made clear that a person convicted of
the offence could be called upon to furnish security for keeping
the peace and it would not be mecessary to inquire whether the
assauit was inside a house or in a public place or was otherwise
accompanied by circumstances to show an intended, actual or
likely hreach of the peace. Similar considerations should, in
our opinion, apply also to any offente which consists of, or in-
cludes, using criminal force or committing mischief. The latter
appears to be specially desirable in order to check violent
demonstrations involving deliberate destruction of property which
are uniortupately becoming commmon.

8.4. As to the categories of Courts which may take action,
the section enumerates “a High Court, a Court of Session or the
Court of a Presidency Magistrate, a District Magistrate, a Seb-
divisiopal Magistrate or a Magistrate of the first class”. It should
be quite suilicient 10 mention a Court of Session and the Court
of a Magistrate of the first class, since District Magistrates and
Sub-divisional Magistrates will not be trying cases and a Magis-
trate of the first class will inciude a Metropolitan Magistrate.

8.5. Section 106 may be revised as follows :—

“106. (1) When a Court of Session or the Court of a
Magistrate of the first class convicts a person of any of
the offences specified in sub-section (1A} or of abetting
any such offence and is of opinion that it is necessary to
take security from such person for kecping the peace,
the Court may, at the time of passing sentence on such
person, order him to execute a bond, with or without
sureties, for keeping the peace during such period, not
exceeding three years, as it thinks fit.

{1A) The offences referred to in sub-section (1)
are-—

{a) any offence punishable under Chapter VII{ of
the Indian Penal Code, other than an offence
punishable under section 143, 153A or 154
thereof;

(b) any offence which conmsists of, or includes,
assault or using criminal force or committing
mischief;

{c) any offence of criminal intimidation; and

{d} any other offence which caused, or was intend-
ed or known to be likely to cause, a breach of
the peace.

. (2) ¥ the conviction is set aside on appeal or other-
wise, the bond so executed shall become void.

{3) An order under this seclion may also be made
by an Appellate Court or by the High Court when ex-
ercising its powers of revision.”

137th Report. para. 282.

Courts monstioned
in section 106(1).

Section 106 re-
vised,



YerHon 107 beces-
sy (e b,
sining Peace at

acder,

Power should be
veated in all exe-
Sutive magistrates.

Sub-sections (gg
aod (4) oay
omitted,

Section 107 re-
vised

Socuury for
keeping the peace
in other cases.

50

8.6, Sccurity procecdingy ‘ufidér settion 107 “1iify be taken
by a Presidency Mhbgistrafe,’ Distriet’ Magdiitdare, Bubidivisio
Magistrate or Magistrate of-‘the” fisst clags agalfisf ‘say pe
who is likely to commit Breach' of the peace or disturb the pulilie
tranquillity or to ‘do any wrengiul  act that fnay probably
occasion a breach of the peaee or gis_ttrrb the public tranquilfity.
A private member's Bill! introdueed in Parkament in 196%
sought to repeal this sectiop arid section 109 on the ground thit
these sections “have been fnstraments of oppression in the hands
of the local police”. We- are’ unable to agree with this view.
We understand that most of the State Governments have expross-
ed themselves strongly ageimst the proposed repeal of sectidhs
107 and 109. A provision of this nature is, in oirr opinion, very
necessary for maintaining peace and order in any area. ’

8.7. In all States where seﬁaration af the judiciary has begn
introduced in some form or other, powers under this section are
exercisable ‘exclusively by executive magistrates. JIn order to be
effective, proceedings under the section have to be taken urgent-
Iy, and as they are immediately concerned with the 'maintenagcs
of peace and order, the functions should; in our- opinion, be
assigned to executive magistratesc 'We do w0l however, think
it mecessary to restrict the power 1o take action wnder sub-section
(1) to District Magistrates agd:: Sub-divisional: Mfagistrates. 1A
District Magistrate who i3 the administrative Heath of e disttict
will not in practice have apy time to look to. such Jproceedings.
It is therefore proposed that any ' executive maglstrate may be
vested with the power 'to take’ security proceedings ‘under this
section. It is not necesyaty to invest judicial mapistrates with
conturrent powers. - ool . ‘; e SR
8.8. With this chadge in subesection {1y téif; will be no
nged for the provisions coptaided in sl -sgctio 15,3),' and (4)
which at préesent enable a magistrate of the -sé¢olid of third class
to take action in an emergency, issue a warchnt of Hrrest for the
person proceeded against andisepd him to_thé ' gyb-divisional
magistrate or a magistrate of the first clas¢ Tor béllig-dealt with
under sub-section (1).: Sub-fections (3) abxd (¢4) may be
omitted. a

8.9. Section 107 may, pccokdingly, be tevised as follows :—

“107. (1) When M-'E&écﬁtf?{”ﬂhgfstmre receives
information that any person is likely-¥¢ commit a breach
of the peace :or disturivithe publity tranguitlity or to do
any wronglal act that may-probably: occasion a breach
of the peace or disturb the pubfictramqguillity and is of
opinion rﬁt- there i ;134501_@& grofand vli?el;l fproceeding, 3
may, in the manuex hereinafter, provided, ; require su
person to show é;'i:gc w’hﬁg‘,qﬁeﬁﬂq ‘ot be ordered to
execute 2 bond, with or without Sureties) for keeping the
peace for such period not e;xéeeam% one year as the
Magisttate thinky fi¢: . ! Eolarit ff-'

_ ~ (2) Proceedings undér this section may bé taken
sbii el awin Hiteloaivel MaglasusoWiefi fei the place
o noivere the brddehlbf thaopéuee orldinu@bants &' appre-

hended is within his- %6 facisdicdePOERIRIR 1 within
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LnSkch jurisdicdon a person who iy likely to commit a
¢+ -breach of the peacﬂ]-br, distuch the. public tranguillity or

 -%o do any wroogful pot as. ataxgsaid beyand such,jurisdic-

_ 8.10, Sections 108, 109 and 110 pravide for taking security
for good behaviour from péfsods disseminating seditious matters
Or matters amounting to intimidation or defamation of a Judge,
from vagrants and suspected persoms, and from habitual offend-
ers, Tespectively. The QUesﬁon_arjsgs,wligt_her this power which
is .now vested in all senior Mapistrates, judicial and executive,
should be vested only in Judicial Magistrates or in Executive
Magistrates or. concurrently in both, . The present position in
the States where separation of the. juéiciary from the cxecutive
Bas been effected to some extent, is not upiform. In the earfier
Report,! emphasis was laid on the preventive nature of these
security proceedings and on their vital impact on the mainten-
auce of law and order and the recommendation was to the efect
that the powers under ail the three sections should be vested
exclusively in Executive Magistrates.

8.11. This mattér was again discussed in detail before wus.
We are of the view that, having regard tq the fact that the final
order to be passed in these progeedisgs _écjiec{s' the liberty of the
person against whom the proceedings aré instituted and that
sitting of evidence in a judicial manper is required before an
order demanding security can justifiably be passed, it is desir-
able to vest these powers exchisivelp in: Judicial Magistrates.
Inguiry under any of these three: sections partakes of the charac-
ter ‘of-a trial, though technically ‘the’petbow. against whom the
proceedings are. taken is not am. ‘accusedriperson, there s no
effence to be. inguited into-or tricd: and #he ordinary rules of
ovitlénee: afd Telaxed: to- sofse éxtedt: -All: Magistrates of the
first class ‘may, in-our opiniop, -be’ gived powers under these three
sections. At tHe same timd, wé do'inot thipk that the powers
under these sections need be vested concurrently in both Judicial
and Executive Magistrates although -this_is the position in. some
States at present. Under a statutory scheme of. separefipn, such.
a system js likely to create confusion angd even otherwise has
nothing to commend jt. - - S

8.12. Sub-section (1) of section 108
revised as follows :—

T BT e T mim Ll et ) oo
o ) When a Magistrage of he first class geceives
[ ntormation that there s petio e Tor jurisdiction apy

.1 -person, who, within'.or wathowt; such, furisdiction,. either

o - omlly Or ip Wgiting or mgﬂgt “@nfanner inteqtionally

o (isseminates (OF ajtempts fp disseminate_or-abets the dhis-

. Scmmaf;loﬁ of,7— ST e sy bt e L

ceedS O IeR) abry maatise . the rputdidationrof. which is (pufiighe

ol oy edble, vinder sedtibe SR DRISIA 6f-the Tdians
Penal Code, or

s Mg e”[(b)'ﬂpx'fx'mﬂg‘f[“ “.'f)fﬂ% T A \{5';16}1 amounts
e “’,!'} - Al 1 rY .:i,‘- - S ; + i ':' :

At : p
Y L

A ,
may accordingly be

tan Tenal L

137th Report, para. 286, L0¢ cpg 1ogss dITE S
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and the Magistrate is of opinion that there is sufficient
ground for proceeding, the Magistrate may, in the man-
mer hereinafter provided, require such person to show
cause why he should not be ordered to execute a bond,
with or without sureties, for his good behaviour for such
period, mot exceeding one year, as the Magistrate thinks
ﬁt."

8.13. As regards section 109, clause (a), the Commission
referred! in the earlier Report to the coatroversy as to. whether
the person procecded against should be concealing his presence
within the Magistrate’s jurisdiction or whether 1t is sufficient
it the person, being within Magistrate’s jurisdiction, is taking
precautions to conceal lis presence with a view to committing
an offence. The following re-draft of the section will makc the
intention clear :—

“109. When a Magistrate of the first class receives
information—-

(a) that there is within bis local jurisdiction a per-
son taking precautions to comceal his preseace
and that there is reason to believe that he is
doing so with a view to committing an offence,
ot

{b) that there is within his local jurisdiction a
persop who bas no ostensible means of subsis-
tepce of capnot give a satisfactory account of
himself, the Magistrate may, in the mapner
hereinafter provided, require such person to
show cause why he should not be ordered to
execute a bond, with sureties, for bis good be-
haviour for such period, not exceeding one
year, as the Magistrate thinks fit.”

3.14. In section 110, the opening paragraph may be amend-
ed as follows (—

“When a Magistrate of the first class receives infor-
mation that there is within his local jurisdiction a person
who—".

8.15. In regard to sections 118 and 123, we notice that it is
provided io section 367(6) that an order under section 118 or
section 123(3) shall be deemed to be a judgment. The object
of this provision {inserted by the Amendment Act of 1923) is
apparently to ensure that reasons are given separately and in
sufficient detail as to each person proceeded against under this
Chapter. Tt would, in our opinion, be more appropriate to lay
down this requirement {which in practice is observed by Magis-
trates) in section 118 itself by adding a sub-section as follows :—

«(2) Every order made under this section shall con-
tain the point or points for determination, the decision
thereon and the reasons for the decision.”

T 37th Report, para. 299
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Order under section 123(3) are passed by Sessions Judges.
who may be expected to give reasons without a statutory require-
faent. We do not consider it becessary to add a similar pro-
vision in section 123(3).

8.16. Section 124 gives power to the Chief Presidency
Mapistratz in a presidency-town and to the District Magistrate
elsewhere to release persons jailed for failing to give security
if he thioks that it can be done without hazard to the commu-
mty. This is treated as a purely executive or administrative
function, 0gous to the power vested ip the Government o
suspend, commute or remit semtences passed on persons con-
victed of offences. As such we do not consider it necessary or
even desirable to couer a concurrent power on the Chief Judi-
cial Magistrate, as recommended by the Commission in the
catlier Report.!  Since our scheme visualises a District Magis-
trate in metropolitan arcas, we propose to omit all references to
Chief Presidency Magistrate in section 124,

to the High Court and the Court of Session. The words  in
brackets may be amended to read “unless the order has been
made by the High Court or the Court of Session”.

de:ncj- Magistrate may be omitted and the words “not superior
to his Court” may be replaced by the words “other than the
High Court or the Court of Session™.

8.18. As recommended in the earlier Report,® esction i26
requires to be amended so that the power to discharge sureties
vests in the Court which ordered the bond to be taken. The
section may be revised as follows :—.

“126. (1) Any surety for the peaceable conduct or
good behaviour of another person ordered to execute
bond under this Chapter may at any time apply to the
Court making such order to cancel the bond,

(2) On such application being made, the Court shail
issue a summons or warrant, as 72 thinks fit, requiring the
person for whom such surety is bound, to appear or to
be brought before ir,”

8.19. In view of the ameadment made in section 126, section
126A will require a consequential amendment, viz. the addition
of “or Court” after “Magistrate”,

*37th Report, para. 317,
?37th Report, para. 32).
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CHAPTER IX = . .

UNLAWFUL ASSEMBLIES o,

9.1. Sections 127 to 130A deal with the dispersal of unlawful;,
assemblies. Powers in this respect are copferred primarily on,.
any Magystrate or officer in charge of a police-station. When.,
the public sceurity is manifestly endangered and when. po Magis-
trale can be commuynicated with, any commissioped officer of ,
the armed forces may disperse the assembly with the help of
the forces undet his commiand. '

9.2, In the earlier Report the question vghether'_ug powers”
should be with Executive Magistrates or with both Jydicial and .
Executive Magistrates was examined and the Commission came i
to the conclusion! that it would be better to confine these powers 1
to Executive Magistrates,  We are also of the same view, . - e
¢.3. The Commission considered ap extreme suggestion made ’ L ;
by the Madras Bar Council that Magistrates should pot have ; |
anything to do with'the dispersal of untawful assemblies and it
should be left to the police and the armed forces to tackle them.
The Commission did not agree with the suggestion and saw no
need to disturb the struclure of the Code by putting the provi- |
sions in a separate law, e share this view, S

9.4. Section 132--clauses (b) and (d)—provides that po |
officer acting under section 131 in good faith and no inferior
officer, or soldier, ailor . gr. ajrman: in the jarmed forces doing,. !
any act in obedience to sny order which. fig was bound to obey,
shall be deemed to have thereby commitied ;an. offemce. The..
expression “officer” is defined in section [32A as meaning 2 o~
person commissioned or gazetted on;in pay as annbfficer of the '
armed forces and iecluding. @ -jusior dommissicged iofficer, a
warrant officer, & patty officerrand. a o-commissionad  officer.

Though the cxpeessan: “inferior officer” is not difined, it v fairly

clear that this expression as vsed in section 132(d) .covers all *
officers other ¥han’ ¥e ‘One” attublly fi’ dommdid ‘i’ a certain
situation and who KAV 1o apt i/ Gbtdferice fo that officet’s orders.
In every arfhed force: of the!"Udiod,)Gther tHag thé “Army, the
Air Force and the Navy, there is a division Betweed officers and
reen, but the latter may pot strictly come within the description
of “soldier, sdifdt-or: ajpmidn’®” T ottier ‘o remiove ‘this sl,i;?n‘
lacuna. we propose’Tht EHitse {ﬂ;d{’ .seeton 132 shonld refer
generaily to “officer or member oF the "dtmed forces™ and a”’
definition of “member” added in section 132A. -

9.5. No other amendments of substance are required in this _
Chapter. The following amendments may be carried out :~— !

(i} In sections 127 to 132, for the word “Magistrate”
wherever it occurs, the words “Executive Magistrate”
be substituted; . o ) .
.T;E “AATAT ‘Jau\‘iﬁ—m
137th Report, paras, 323 and 324, JEE pg v0gefl (T '
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(ii) In secton 127, sub-section (2) be omisted,;

(iii) in section 128, the words “whether within or with-
out the presidency towns” be omitted,

{(iv) In section 132, clause (d), for the words “imferior
officer, or soldier, sailor or airman in thc armed
forces”, the words “officer or member of the armed
forces” be substituted; and in the proviso, for the
words “soldier, sailor or airman in the armed forces”,
the words “member of the ammed forces” shaill be
substituted;

(v) In section 132A, the {ollowing clause be added,
namely 1 —

“(c¢) ‘member’, in relation to armed forces, means
a person in the armed forces other than an
officer.”

M33MofHA69
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CHAPTER X
PUBLIC NUISANCES

10.1. Under section 133, a District Magisirate, a Sub-divi-
sional Magisirate or a Magistrate of the first ¢lass may take
action for the removal of any such public nuisance as is described
in the section on receiving a police report or other information
and on taking such evidence (if any) as he thinks fit. In the
earlier Report,! the Commission considered that this function
should be with the Executive Magistrates and further that it
need not be confned to District Magistrates and Sub-divisional
Magistratcs. We agree that Judicial Magistrates nced not be
brought in to adjudicate on these matters and to pass orders
for the removal of nuisances and, accordingly, the reference to
a “Magistrate of the first class™ in sub-section (1) will have to
be omitied. We, however, consider that instead of empowering
any Exccutive Magistrate to take action under the section, the
State Government shouid specially empower an Executive Magis-
trate if and when considered necessary.

In view of the definition® we are proposing for the expres-
sion “police report” which will not be applicable in this context,

it is better 10 refer to “the report of a police officer” instead of
“a police report”.

The first four lines of section 133(1) may accordingly be re-
vised to rcad (—

“{1) When a District Magistrate or a Sub-divisional
Magistrate or an Executive Magistrate specially empower-
ed in this behalf by the State Government, on receiving
the report of a police officer or other information and on
taking sich evidence (if any) as he thinks fit.”

Conscquentiaily, the last paragraph of section 133(1) may be
amended to read :—

“to appear before himself or some other Executive
Magistrate subotdinate to him, at a time a2nd place to
be fixed by the order and show cause why the order should
not be made absolute in the manner hereinafter provided.”

10.2. Sections 135 to 139 contemplaie the appointment of
a jury consisting of not less than five members who will practi-
cally decide whether the conditional order made by the Magis-
trate under section 133 is reasomable and proper or whether it
should be modified in any way or whether it should be made
absolute. In the earlier Report® the Commission did not agree
with the copcurrent suggestion of a State Government and of a
High Court Judge that the provision for the appointment of a
jury in these proceedings is not necessary. The Commission
expressed the view that the function of the jury is to decide

137th Report, para, 330(i).
2 See para. 1.27 above.
237th Report, paras. 133, J41
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whether the measures directed by the Magistrate are reascnable
and proper and as the powers given to the Magistrate are of anp
exceptional nature, the jury provisions which are intended to
operatc as a check on the exercise of the summary and arbitrary
dealing with the right of property may be retained.

On coosidering the matter further, we are unable to agrec
with this view. We notice that the Committee set up in Uttar
Pradesh for investigating causes of corruption in subordinate
courts stated that, “experience over the years had shown that
very rarely did a party ask for the appointment of a jury; further
whenever . party did ask for the appointment of a jury, the re-
quest was not made in order to have a proper decision of the
case but was madce mainly for the purpose of delaying the pro-
ceedings.” Even in regard to sessions trials, we are proposing
the abolition of the jury system since it has not worked satis-
factorily in practice. A jury of the type provided for in scction
138 (the foreman and onc-half of the remaining members being
nominated by the Magistrate and the other members by the pre-
son concerned) is, in our opinion, most uanlikely to be helpful
in reaching a proper decision. It will be difficult for the Magis-
trate to find person in the locality imbued with a strong civic
sense, and capable of resisting extrameous pressure, to scrve as
jutors in such proceediags.

10.3. Sections 135 and 136 may accordingly be revised as
follows :—

“135. The person against whom such ozder is made
shail—

(a) perform, within the time and im the manner
specified in the order, the act directed thereby;
or

{b) appear in accordamce with such

show cause against the same .

order and

“136. If such person does not perform such act or
appear and show cause |, ., he shall be liable to the
penalty prescribed in that behalf in section 188 of the
l!ntd“’l’n Penal Code, and the order shall be made abso-
uie.

Sections 138 and 139 which provided for the appointment of
jury and the further procedure may be omitted.

10.4. Section 139A lays down the procedure before the
Magistrate when the person against whom a conditiopal order
is made under section 133 denies in a relevant case the exist-
eace of a public right. No amendments of substapce are re-
quired in this section, but it should obviously precede section
137 and not come after it. As section 138 is to be omitted, the
i%llg?qmng consequential amendments will be required in section

(i) in sub-section (1), omit “or section 138”;

{ii) in sub—section.(2) omit “or section 138", as the
case may require”; and

Revision of sec-
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section 138 and
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order is ad
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(iii} in sub-section (3), omit “per shall any question
in respect of the existence of any such public right
be inquired into by any jury appointed under section
138",

10.5. As pointed out by the Commission in the earlier
Report,’ it has to be made clear in section 137 that the Magis-
trate has the power to modify the conditional order on the basis
of the inguiry made by him and then make it absolute. Section
137 may be revised as follows :

"137. (1) ¥ he appears and shows cause against the
order the Magistrate shalt take cvidence in the matier as in
3 SumMmnrons Case,

{2) If the Magistrate is satisfied that the order, either as
originally made or subject to such modification as he considers
pecessary, is reasonable and proper, the order shall be made
absolute without modification or, as the case may be, with
such modification.

(3} If the Magistrate js not so satisfied, no further pro-
ceedings shall be taken in the case.”

10.6. In the eatlier Report?, the Commission bas suggested
an udditional provision enabling the Magistrate to direct local
investigation and the examination of experts. The provision
which should be useful is as follows :—

“137A. (1) The Magistrate may, for the purpose of an
inquiry under this Chapter—
(2) direct a local investigation to be made by such per-
son. as he thinks fit; or
{b) summon and ¢xamine an expert.
(2) Where the Magistrate directs a local investigation by
any person under sub-section (1), the Magistrate may-—

{a) furnish such person with such written instructions as
may seem necessary for his guidance; and

(b) declare by whom the whole or any part of the neces-
sary expenses of the local investigation shall be

paid.
{3) The report of such person may be read as evidence
in the case;

(4) Where the Magistrate summons and cxamines an
expert under sub-sectiom (1), the Magistrate may direct by
whom the costs of such summoning and examination shall be
paid.”

10.7. The reference to section 139 in section 140(1) and the
whole section 141 will have to be omitted. No amendment is
requircd in section 142. Tn section 143, the refercnce to “any
other Magistrate” may be chapged to “any other Executive
Magistrate™.

1 37th Report, para 339(ii).
237th Report, para. 340,



CHAPTER XI]

TEMPORARY ORDERS IN URGENT CASES OF NUISANCE
AND APPREHENDED DANGER

11.1. Chapter XI consists of a single, weil-known and fre-
quently used section—section 144. This confers an omnibus
power on sepior Magistrates to issue, what the marginal heading
of the section pithily describes as “order absolute at once in
urgent cases of nuisance or apprehended danger.” The wide
range of situations in which Magistrates may resort to this power
in the public interest will be apparent from a reading of the
second paragraph of sub-section {1). Neither the usefulness of
the soction nor its validity under the Constitution has been
seriously questions. In the earlier Report!, the Commission
proposed only a formal amendment in sub-section (1}, an
amendment of substance in sub-section (3) and an additional
sub-section with reference to sub-section (6).

11.2. Subsection (1) of section 144 now confers power on
“a District Magistrate, a Chief Presidency Magistrate, a Sub-
divisional Magistrate or any other Magistrate, (not being a
Magistrate of third class) specially empowered by the State
Government or the Chief Presidency Magistrate or the District
Magistrate to act under this section.” 1t should, in our opinion,
be quite sufficient to confer power on “a District Magistrate, a
Sub-divisional Magistrate or any other Executive Magistrate
specially empowered by the State Goverament in this behalf”
it will be recalled that in matropolitan areas also, there will be
Executive Magistrates appointed by the State Goverament for
performing functions vnder the Code.

11.3. As regards sub-section (3), the Commission noticed in
the carlier Report? the limitations of the expression “to the public
generally when frequenting or visiting a particular place” and
suggested that there should be a reference to area in addition
to place and a reference to people residing in a place or area n
addition 1o people frequenting or visiting a place or area. in
view of the different opinions expressed in judicial decisions,
sub-section (3) of section 144 requires to be amplfied as

follows :—

“(3) An order under this section may be directed to
a particular individual, or fo persons residing in a parti-
cular place or area, or to the public generally frequenting
or visiting a particular place or area.”

11.4. Under sub-section (6), an order made under section
144 will not remain in force for more than two months “unless,
in cases of danger to human life, health or safety, or a likelihood
of a riot of an affray, the State Government otherwise directs.”
This loosely worded sub-section appears to confer a very wide

1 17th Report, paras. 353 to 355,
217th Report. para. 354 and Appendix 9.
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power on the State Government to extend temporary orders made
by Magistrates for an indefinite period in certain cases. The sub-
section has come in for criticism from the constitutional angle
in the High Courts. In the earlier Report’, the Commission,
after discussing these decisions at length, considered it unneces-
sary to lay down any maximum period ior the State Government's
directions, but proposed that persons affected by the order should
be given a right of representation to the State Government.

11.5. We also agree that it is not necessary to specify any
maximum pcriod in sub-section (6), but we propose that it
should be re-drafted as follows and placed immediately after
sub-saction (3} :—

“(3A.) No order under this section shall remain in force
for more than two months from the making thereof :

Provided that, if the State Government considers it
necessary so to do for preventing danger to human life,
health or safety or for preveanting a riot or an affray, the
State Government may, by notification in the Official
Gazette, direct that ap order vunder this section shall remain
in force for such longer period as it may specify.”

The provisions of sub-sections (4) and (5) will then apply to
an order the duration of which has been extended by the State
Government under this proviso, as they apply to the original
order of the Magistrate. There shouid be no need for a pro-
vision enabling the persons concerned to represent to the State
Goverpment.

No amendments are required in the other sub-sections of
section 144.

1 37th Report, Appendix 10,



CHAPTER XiI
DISPUTES AS TO IMMOVABLE PROPERTY

12.1. Since disputes over land and water, crops and other
produce of land apd rights of user in respect of immovable
property often result in breach of the peace, violence and
bloodshed, Chapter XII (sections 145 to 148} arms the magis-
tracy with powerss to interven at an incipient stage of the dis-
pute and compel the disputants to have recourse to legal re-
medics. Experience over the years has proved the usfulness
of the provisions contained in this Chapter of the Code.

12.2. At present only District Magistrates, Sub-divisional
Magistrates and Magistrates of the first class are com-
petent to take actiin under section 145 or section 147.
In Bombay this power is vested by a local amendment in the
Chief Presidency Magistrate, District Magistrates, Sub-divisional
Magistrates or other Executive Magistrates specially empowered
by the State Government in this behalf. We agree with the re-
commendation of the Commission in the earlier Report! that
Judicial Magistrates need not deal with cases of this type. Since
in the scheme we are proposing, there will be po Executive
Magistrates of the second or third class and metropolitan areas
also will have separate Executive Magistrates, it is proposed
that all Executive Magistrates may be vested with the power
to take action under this Chapter.

12.3. When the Code was amended in 1955, important
changes were made in sub-section (1) and (4) of section 145
with the object of curtailing the proceedings before the Magis-
trate and expediting the completion of the inquiry as to which
party was in possession of the property. Before 1935 the parties
were only required to put in written statements of their claims
as respects the fact of actual possession of the subject of dispute
and it was for the Magistrate to record at the inquiry all such
.evidence, oral and documentary, as may be produced by the
parties. After the amendment of 1955, the parties are required
under sub-section (1) to put in such documents or to adduce,
by putting in affidavits, the evidemce of such persoms as they
rely upon in support of their claims; and under sub-section (4),
the Magistrate s normaily expected to complete the inquiry
and reach a conclusion on the basis of these documents and
affidavits. The first proviso to sub-section {(4) gives him a
discretion to summon and examine any person whose affidavits
has been put in by a party.

12.4. The revised procedure does pot appear to have worked
safisfactorily in practice. It is said that stereotyped affidavits
prepared by lawyers on the same lines as the written statements
are put in by both sides and these do not help the Magistrate
very much in reaching a sound decision. Examination of wit-
nesses under the first proviso cannot in most cases be avoided
and consequently there is no saving of the Court’s time. The
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main object of the amendmeat, which is to get the inquiry com-
pleted rapidly, has not been achieved. On principle also, it i
better that the Magistrate is required to decide the important
fact of possession on the basis of oral evidence given belore him
and tested by cross-examination in the presence of parties. We
therefore recommend that the procedure as it existed before
1955 should be restored.

12.5. At the completion of the inquiry under sub-section
(4}, it is the duty of the Magistrate to decide whether any, and
if so which, of the parties was at the date of the order made by
him under sub-section {1) in actual possession of the property
which is the subjact of dispute. If, however, it appears to the
Magistrate that any party has, within two months next before
the date of this order, been forcibly and wrongfully dispossessed,
he may treat that party as if he had beca in possession on the
datc of the order. Sometimes it happens that the Magistrate
passes his first order under sub-section (1) some appreciable
time after recciving the police-report or other information about
the dispute with the result that the two months’ limit specified
in the proviso does not assist the party wrongfully dispossessed.
In the earlier Report! the Commission, after examining the case
law on the subject, recommended that the period of two months
should be counted backwards from the date of receipt of the
police-report or other information, instead of the date of making
the order under sub-section (1) on the basis of that report or
information.

12.6. Sub-sections (1) and (4) of section 145 may accord-
ingly be revised as follows 1-—

“(i) When an Executive Magistrate is satisfied from
the report of a police officer or upon other nformation
that a dispute likely to cause a breach of the peace exists
concerning aay land or water or the boundaries thereof
within his local jurisdiction he shall make an order in
writing, stating the grounds of his being so satisfied, and
requiring the parties concerned in such dispute io attend
his Court in person or by pleader on a specified date and
time and to put in written statements of their respective
claims as to the fact of actual possession of the subject of
dispute.

“f4) The Magstrate shall than, without reference to
the merits or the claims of any of the parties to a right
to possess the subject of dispute, peruse the statements
so put in, hear the parties, receive all such evidence as
may be produced by them, take such further evidenos, if
any, as he thinks necessary, and, if possible, decide whether
any and which of the parties was, at the date of the order
made by him under sub.section (1), in possession of the
subject of dispute :

Provided that if it appears to the Magistrate that any
party has been forcibly and wrongfully dispossessed with-
in two months next before the date on which the report of
the police officer or other information was received by the

137th Report. paras. 358 to 362 and 374.
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Magistrate, or after that dut: and before the date of his
order under sub-section (1), he may treat the party so
dispossessed as if that party Lad bees in possession on the
date of his order under sub-section {1}.”

12.7. The third proviso to the existing section 145(4) en-
ables the Muagistrate 1o attach the property if he considers the
case to be one of emcrgency. In the earlier Report* the Com-
mission recommended that it should be made clear that the order
of attachment couid be passed at any time after the main order
under sub-section (1) had been passed. It further recom-
mended two new sub-sections providing for matters consequen-
tial to attachment. We agree that these provisions are neces-
sary but they may be made in one sub-section as follows :~m-

“(5A) I the Magistrate, at any time after making the
order under sub-section (1), considers the case to be one
of emergency, he may attach the property which is the
subject of dispute, pending his decision under this section,
and make such arrangements as he considers proper for
looking after the property. The Magistrate may, if bhe
thinks fit, appoint a receiver who, subject to his control,
shall have all the powers of a receiver appointed under
the Code of Civii Procedure, 1908; and if in any such
casé the order of the Magistrate under sub-section (1) ic
cancelled under sub-section (5), the Magistrate shall with-
draw the attachment and make such consequential or inci-
dental orders as may be just.”

12.8. With reference to sub-section (6) of section 145, the
Commission recommended in the earlier Repori® a specific pro-
vision to the cffect that the order made under sub-section {6)
<hall be served and published in the manner laid dowa in sub-
section (3). A sentence to this effect may be added to sub-
section (6).

No other amendments of substance are required in section
145,

12.9. Belore 1955, the procedure under scction 146 was
short and simple. If the Magistrate decided that none of the
partics was in possession, or if he was unable to satisfy himself
as to which party was in possession, then he had the power to
attach the property “until & competent court has determined
the rights of the partics therete, or the person entitied to pos-
scssion thereof”. The amendment of 1955 introduced a novel
scheme, whereunder in such cases, besides attaching the pro-
pertv, the Magistrate has to draw up a statememt of the facts
of the case and to forward the record of the proceedines to a
competent civii court, for deciding the gquestion of possession,
Further. the Magistrate has to direct the parties to anpear be-
fore a civil court on a date to be fixed by the Masistrate. The
object of thic amendment was to shorten the overall time taken
in the criminal nroceedings and the subsequent civil proceedings.
The new procedure was examined in the eartlier Report® and
both theoretical and vractical objections were raised. Theoreti-
cally the procedure was anomslous, since it contemplated a
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reference to a civil court as a part of the proceedings in a crimi-
nal court. The main object of the proceedings under this
Chapter was to take steps for immediately preventing a breach of
the peace, and once those steps were taken, the proceedings in
the criminal court should come to an end. As regards the practi-
cal working of the amendment of 1955, dissatisfaction had been
expressed in several quarters. The earlier Report, therefore,
recommended restoration of the former position. We are also of
the same view,

The section may be revised as follows :—

“i46. (1) If the Magistrate decides that none of the
partizs was then in such possession, or is unable 1o satisfy
himself as to which of them was then in such possession
of the subject of dispute, he may attach it until 2 compe-
tent Court has determined the rights of the parties thereto,
or the person entitled to possession thereof :

Provided that the District Magistrate or the Magistrate
who has attached the subject of dispute may withdraw the
attachment at any time i lie is satisfied that there is no
longer any likelihood of a breach of the peace in regard
to the subject of dispute,

(2) When the Magistrate attaches the subject of dispute,
he may, if he thinks fit, and if no receiver of property, the
subject of dispute, has been appointed by any Civil Cour:,
appoint a receiver theréof, who, subject to the comtrol of
the Magistrate, shall have ail the powers of a receiver
appointed under the Code of Civil Procedure, 1908 :

Provided that in the event of a receiver of the property,
the subject of dispute, being subsequently appointed by
any Civil Court, the Magistrate—

(2} shall order that the receiver appointed by him shall
hand over possession to such receiver and shall there-
upon be discharged, and

(b) may make such other comsequential or incidental
orders as may be just.”

12.10. Section 147 deals with the power of Magistrates to
intervene in cases whare the dispute 1s in regard to right of
user of any land or water, whether such right 15 claimed as an
easement or otherwise,

Sub-section (1) of section 147 may be revised on the same
lines® as sub-section (1) of section 145 to read as follows . —

“(1) When an Executive Magistrate is satisfied, from
the report of a police officer or other information, that &
disput likely to cause a breach of the peace exists regard-
ing any alleged right of user of any land or water...
within his local jurisdiction, whether such right be claimed
as an easement of otherwise, he shall make an nrder in
writing, stating the grounds of his being so satisfed aond
requiring the parties concerned in such dispute to attead

1 See para. 22.6 above.
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his Court in person or by pleader on ¢ specified date and
time and to put in writien statements of their respectve

claims. ..

Explanation—The expression “land or water” has the
meaning given to it in sub-section (2) of section 143

12.11. In regard to sub-section (2), there is 2 conflict of
decisions as to the scope of the words “prohibiting any inter-
ference with the exercise of such right”. The Commission, after
noting this conflict in the earlier Report,* recommended that the
position should be clarified sO as to empoOwer the Court to order
in 2 proper case, the removal of any obstruction in the exercise
of apy such right. In the proviso to this sub-section, 1t was
recommended that instead of “three months next belore the
institution of the inquiry”, it should be “three months aext be-
fore the receipt under sub-section (1) of the report of a police
officer or other information.” We agree with both these amend-

ments,

12.12. It was poted in the eadier Report® that there was a
comtroversy as to whether a proceeding brought under section
145 could be converted into one under section 147, and vice
versa. 'The Comumission considered it desirable to empower the
Magistrate to proceed under whickever section he found to be
applicable, irespective of the view taken at the stage of imitiat-
ing proceedings. The following new scction may be added for this
purpose :—

“147A. When in any proceedings commenced under
sub-section (1) of section 145 the Magistrate finds that the
dispute is as regards an alleged right of user of land or
water, he may, after recording his reasons, coptinue with
the proceedings as if they bad been commenced under sub-
section (1) of section 147,

and when in any proceedings commenced under sub-
section (1) of section 147 the Magistrate finds that the
dispute should be deait with under section 145, he may,
after recording his reasoms, continue with the proceedings
as if they had been commenced under sub-section {1} of
section 145.”

12.13. In the earlier Report,® the Commission recommended
the addition of a reference to the Chief Presidency Magistrate
in section 148(1) on the assumption that in presidency-towns,
the Chiet Presidency Magistrate will also function as the Chief
Bxecutive Magistrate. Since in the scheme now proposed for
metropolitan areas, there will be District Magistrates and Sub-
divisional Magistrates as in other districts, no amendment is
required in this section.

137th Report, parz, 398,
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CHAPTER Xiil
PREVENTIVE ACTION BY THE POLICE

No amendment Chapter XIiI (sections 149 to 153) contaips provisions em-

DeCESSAFY. powering the police to take action in various ways to prevent the
commission of cognizable offences and the causing of injury to
any public property, moveable or immovable, Section 153 em-
powers a station house officer to inspect weights and measures,
and if he finds any of them to be false, to seize them,

No changes appear to be necessary in this Chapter.



CHAPTER XIV

INFORMATION TO THE POLICE AND THEIR POWERS
TO INVESTIGATE

14.1. Chapter XIV deals with police investigation in all its
aspects from the moment when the information about the com-
mission of an oifence is received at the station-house {0 the stage
when the police compiete the investigation and send a final report
10 the Magistrate. A sharp distinction is drawn right at the
beginning of the Chapter between cognizable cases and non-cog-
nizable cases. The latter may be investigated by the police only
on the orders of a Magistratc. If a person goes to the station-
house with a report about a non-cogaizable offence, the police-
officer has to advise him to lodge a complaint before a Magistrate.
If the information indicates the commission of a cognizable offence,
investigation can commence without the orders of a Magistrate,
but the investigation officer has to scnd & report about it to the
Magistrate. If the offence does not appear to be serious and
if the station-house-officer thinks there is no sufficient ground
for starting an investigation, he need not investigate but, here
again, he has to send a report to thc Magistrate who can direct
the police to investigate, or if the Magistrate thinks fit, hold an
inquiry himsclf,

During investigation, the police-officer has the power to require
the attendance of wiinesses before him and to put questions to
them which they are bound to answer. He has also the power
to send any witness he likes before a Magistrate and have his
statement recorded on oath. The police-officer has the power to
search any place and seize anything material found at the place.
In such a case he must prepare on the spot a list of the articles
seized and send a copy of the list to the Magistrate, If as a
result of his investigation the police-officer arrests any person, he
must have that person presented before a Magistrate within
24 hours and thereafter the custody of the arrested person will be
under the control of the Magistrate,

14.2. A noticcable feature of the scheme as outlined above is

that a Magistrate is kept in the picture at all stages of the police

investigation, but he is not authorised to interferc with the actual
investigation or to direct the police how that investigation 1s to
be conducted. This demarcation of functions between the police
and the magistracy at the investigation stage has been clearly laid
down by the Privy Council in Khwaja Nazir Ahmed's case.r 1t
would appear that the power to “direct an investigation” under
section 159 should be resorted to by a Magistrate only when he
found that the police had desisted from investigation on insuffi-
cient grounds and felt that further investigation was likely to pro-
duce results. Following the decision of the Privy Council just
cited, it has been held by the Supreme Court? “that the formation

Y ALR. 1945 PC. 18,
2 dbhinandan Ma v. Dinesh Mishra, (1967} 3 S5.C.R, 668, 678.
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of the opinion as to whether or not there is a case to place the
accused for trial is that of the officer-in-charge of the police station
and that opinion determines whether the report (on completion of
investigation) is to be under section 170, being 2 ‘charge-sheet’ or
under section 169, a ‘final report’.” This arrangement seems to
us to be basically sound and we do not think there is anything to
be gained by giving the Magistrate further powers of supervision
and control over the police dusing investigation.

14.3. Section 154 regulates the manner of recording the first
information relating to the commission of a cognizable offence.
Aficr the information has been reduced into writing by the station-
house-officer, it has to be read over to the informant and his
signature obtained on it, Under the law however the informant is
not entitied to get a copy of the report then and there. In some
of the States, police rulés require a copy of the first information
report to be given to the informant. We consider this a healthy
practice and propose that it should be placed on a statutory basis
by adding the following sub-section to section 154 :—

“(2) A copy of the information as recorded under sub-
section (1) shall be given forthwith, free of cost, to the
informant.”

14.4. Section 155(1) requires that if the information given to
a police-officer is about a non-cognizable offence, he must enter
the substance of such information m a book and “refer the infor-
mant to the Magistrate”. In the earlier Report,! the Commission
recommended that the words “having jurisdiction” should be add-
ed after the word “Magistrate”. We feel, however, that this addi-
tion is not necessary and the amendment will not be of any
practical assistance to the informant who will, in any event, have
to find out for himself which particular Magistrate has jurisdiction
to deal with his complaint.

14.5. A non-cognizable offence can be investigated by the
police on the orders of a Magistrate, and once such an order is
given a police officer has in that investigation the same powers
as he has while investigating a cognizable offence. Cases often
occur when during the investigation of a cognizable offence it
appears that a non-cognizable offence also has been committed
and the question then arises whether the investigation can proceed
without a Magistrate’s order. The Commission recommended in
the earlier Report? that it should be made clear that the investiga-
tion can proceed in respect of both offences and suggested adding
an explanation to section 155. We entirely agree with this recom-
mendation, but propose a separate section 1564 for this purpose
as being more suitable. The section may be as follows :-—

“i{86A. Where a case relates to two or more offences of
which at least one is cognizable, the case shall, for the purposes
of section 154, 155 and 156, be deemed to be a cognizable
case, notwithstanding that the rest of the offences are non-
cognizable.”

14.6. Sections 157, 158 and 159 do not call for any comments
or amendments.

137th Report, para, 413,
% 37th Report, para. 415,
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14.6a. Under section 160 the investigating police-officer may
require the attendance of witnesses before himself. In the earliet
Report,* the Commission recommended that a witness summoned
by the police should be paid his reasonable expenses. We agree
and proposz the addition of the following sub-section :—

“(2) Subject to any rules made by the State Govern-
ment, the reasonable cxpenses of any person attending in
compliance with an order under sub-section (1) at a place
other than his residence shali be paid to him by the police.”

14.7. Sections 161 and 162, dealing with the oral examination
of witnesses by the police, the record to be made of their state-
ments and the use to which it may be put subseyuently, form
the crux of this Chapter. They have attracted a varjety of com-
ments and a varicty of suggestions, We regret that, in spite of
carnest and prolonged discussion, we have mot been able to agree

among oursclves as to how best these sections could be modifizd
or altered,

Section 161 empowers an investigation officer to examine oral-
ly any person acquainted with the facts and circumstances of the
case. That person is bound to answer all questions concerning the
case except those which tend to incriminate himself. The investi-
gating officer is permitted, but not obliged, to reduce into writing
any statement made to him; and if he does so, he must make a
Scparate record of the statement of each witness, Section 162
then says that the recorded statement must not be signed by the
witgess, and the statement so recorded cannot be used for any
purpose other than contradicting the person making it if he appears
to give evidence as a prosecution witness,

14.8. In a previous Report,? the Commission expressed the
view that the discretion allowed to a police-officer to record or not
to record the statement of a witness orally examined by him is in
such unrestricted terms that the whole purpose of section 173
(which requires copies of such recorded statements to be given
to the accused) could be dafeated by a negligent or a dishonest
police-officer. It therefore recommended that the police-officer
should be obliged by law to reduce to writing the statement of
every witness whom the prosecution propose to examine at the
trial.  This view was accepted in the 37th Report of the Com-
-mission,® but its recommendation went further to suggest that the

statement of every witness questioned by the police under section
161 must be recorded.

14.9. It is of course true that the discretion allowed to a police-
officer to record, or not to record, any statement made to him
during investigation is expressed in absolute terms. Such wide
discretion naturally attracts suspicion, We can therefore readity
understand why the previous Reports suggested some limitation
which would heip to guide the exercise of this discretion. When,

ever, we come to consider the concrete situation with which
the law here seeks to deal, we find that there js for practical
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purposes no poinl in imposiag a restriction on the judgment of the
investigating officer.  The reason is this, A police-officer investl-
gating a crime has to question, and then to examine orally, 3 large
number of persons, many of whom may have no useful informa-
tion to give and much of the information is later found to bhe
pointless. It would be too great a burden on him if he should be
required by law to reduce into wriing every statement made to
hire; nor would it serve any purpose apart from distracting atten-
tion {rom the main task.

1t was for this reason, we thisk, that the Law Commission
suggested, in the carlier Report?, that the statement of only those
persons whom the prosecution proposed to produce at the trmal
need be recorded. Even this requirement scems to us to be un-
workable. The investigator does not always know what the resul
of his investigation is pgoing to be; nor does he necessarily know
who will be produced at the trial. The proposed guide line is not
thercfore a helpful guide, and we wouid hesitate to suggest it
as such. Qur view i that there is no need to place any fetter
on the discretion of the police-officer at the stage of investiga-
t1omn.

This discretion is, in practice, not capable of being abused,
nor have we heard any complaint that it is being abused. There
has been no lack of complaint that the record prepared by the
mvestigating officer is pot accurate, but no serious complaint that
the statements of material witnesses are not recorded. Here again,
we think the reason is simple. A police-officer can, without con-
travening the law, omit to record the statement of every important
witness orally cxamined by him, but such an officer will not, we
think, stay long in the police force. His superior officers will,
n every case, sec to jt that his reports are informative enough
for them to judge how the investigation is proceeding. Any appre-
hension, therefore, that because of negligence or dishonesty a
police-officer may misuse his discretion in this connection, does
not appear wcll-founded in practice, however plausible it may
appear on theoretical considerations. We feel it is betier to leave
it to the investigating officer to record only what, in his judg-
ment, is worth recording and leave the rest to departmental ins-
tructions and supervision. The permissive and discretion pro-
visions now contained is section 161 [“may examine orally” in
sub-section (1) and “may reduce into writing”™ in sub-section (2)]
should not be fettered down in any way.

14.10. Sub-section (2} of section 161 requires every person
cxamined by the police-officer to answer every question put to
him. The sub-section, however, avoids saying that the person
examined must answer those questions “traly”. There is, thus,
at that stage, no legal obligation to speak the truth av there is
later in Court. The reason for this curious attitude of the law
in this respect was cxplained by the Select Commiftee in 1898
in these words® (—

“We have amended that clause by reverting to the law
as it steod under the Codes of 1861 and i872. Under these
Codes a puerson examined by a police-officer was bound to

! 1415 Report, Vol. 2, page 755. para, 47.
2 Report of the Select Commitiee dated 16-2-1898.
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answer all material questions, but! was not lable 1o be
prosecuted for giving false evidence in respect of his amps-
wers under sections 193 of the Indian Penal Code. It seems
to us uniair that a man should be liable to be convicted of
giving false cvidence on the strength, or by the aid, of a
statement supposed to have been given to 2 police-officer,
but which is not given on oath, which he has not signed and
which he has had no opportunity of verifying. Such state-
ments may be hurriedly taken down as rough notes, as the
police-officer is not trained in taking evidence, and the notes
are often faired out by another officer. They bear no resenl-
biance to depositions and ought to have no weight as such
attached to them. We are aware that there are inconveniences
in abolishing the direct Hability for giving false evidence to
the police, but the balance of expediency seems to us {0 be
in favour of the old law. The provisions of sections 202 and
203, Indian Penal Code, appear to us to afford a sufficient
safeguard against false information.”

The Law Commission dealt with this matter in a previous
Report? and, although feeling that the absence of the word “truly”
virtually suggests that the “version of the witnesses need not be
the true one”, still thought that going back to the position as in
1882 was not wholly desirable as it might lead to numerous
prosecutions of witnesses for making false statements to the police.
{bc sasmc view was accepted by the Commission in the 37th

eport®,

We recognise that a legal obligation to speak the truth carries
with it the liability to punishment if the truth is not spoken.
We think, however, that this is how it should be. If it is neces-
sary to provide that information must be supplied by every
person questioned by the police, the law must also require that
the information is not faise or misleading. There seems no point
in saying to every citizen in clear terms that he must answer
cvcé]y questior put to him by the police but meed not tell the
trath.

We are, in this conmection, not unmindful of the practical
aspect of the matter. In the Legislature’s mind in 1898 the
apprehension was that prosecutions for making a false statement
to the policc might be pumerous and they would be unfair if
based mainly on the police record of the statement, which record
will not have been prepared with great care. We do not know
if this had actually happened during the years 1882 and 1898;
but we have no reason to think that it would happen in 1969.
Prosecutions for giving false evidence in Court are rare enough,
and their successful termination rarer still. The same reasons will
operate more effectively to inhibit prosecutions for making false
statements to the police.

~ The Delhi Police Commission headed by a retired Chief Jus-
tice has suggested* that the word “trully” should be put back

18ee Kassim AN, (18797 LL.R. 7 Cal 121 and LL.R. 18 Cal. 405.

% 1dth Report., Vol. 2. Pape 752, para. 44,

3 37th Report, para. 435 and Appendix 11. -

4 Report of the Delhi Pojice Commission, (1968), Vol. i, page 175,
paras. 27-28,
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in section 161. Similarly, a recent Seminar* on Criminal Law
which, although organised by a wing of the police, was attended
by a number of judges and jurists from all over the couniry,
made the same recommendation. We strongly feel that the law
should not be so framed as to give the impression that a person
appearing before a competent authority is free to tell lies. We,
therefore, propose that in section 161(2), the word “truly” be
inserted after the words “bound to amswer.”

14.11. Section 162(1) first lays down the prohibition that “no

be statement made by any person to a police-officer in the course

of an igvestigation under this Chapter shail, i reduced into
writing, be signed by the person making it.” In the 14th Re-
port?, the Law Comumission recommegded that literate witnesses
should be required to sign their statements. Ia the 37th Report?,
the Commission did not favour such a change. We fecl, as did
the earlier Law Commission, that such a provision would be a
step in the right direction. There is no reason why a witness able
to read the record of his statement should sot sign it in token
of its accuracy and we recommend, therefore, that a witness who
can read his statemsent as recorded by the police should be re-
quired to sign it.

14.12. The second part of section 162(1) is controversial and
has been so for a loag time*. It provides that no statement of
a witness to the police, or any record thercof whether in a
police-diary or otherwise, or any part of such statement or re-
cord, shall be used for any purpose (save as hereipafter provided)
at any inquiry or trial in respect of the offeace under investiga-
tion, but when that witness is called for the prosecution in such
inquiry or trial, any part of the statement if duly proved, may
be used by the accused, and with the permission of the Court,
by the prosecution, to contradict such witness in the manner
provided by section 145 of the Indian Evidence Act, 1872,

it is this provision that is freely used during criminal trials.
A prosecution witness is confronted with his police statement
and if the two are contradictory, the witness is discredited unless
the contradiction is explained. In principle, the procedure is
sound, We have, however, heard complaints that the police
record of a witness’s statement is often inaccurate and that a
dishonest police-officer cam write anything he likes. The real
remedy for that, we think, lies in improving the calibre of the
investigating officer. We have heard it said that subordipate
police-officers who investigate most of the cases are universaily
corrupt, and there is little chance of improving them in this res-
pect. A suggestion has even been made that the police should
be relieved of the task of investigation which should be entrusted
to some other agency’. We can find pothing practical about this
suggestion. Any agency working under conditions similar to the
police will be subject to the same temptations and will develop

1%eminar on Criminai Law and Contemporary Social Change (8th
to i0th May., 1969—New Delhiy Report of Study Grouwp D.

2 14th Report, Vol. 2, pages 752 to 755, paras. 45 to 47.

5 37th Report, para, 437(c).

+ Ses 37th Report, Appendix 11 which traces history of section 162,

5 The suggestion was put forth befere us during eur cemtideratien of
the subject by one of the Members.
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the same weaknesses, Nor need we despair of any improvement
in the police force. We should, on the other hand, hope that
with advance of literacy and improvement in the general standard
of living, a public opinion will be created wholly intolerant of
corruption, and with improvement in the working conditions of
the subordinate police, corruption will gradually disappear.

14.13, Except for the purpose mentioned in the proviso, sec-
ton 162(1) prohibils the use oi a statement made to the police
during investigation. Two rival suggestions have been made in
this connection. Onpe is that the ban mmposed by section 162
should be removed and the police record made available for all
purposes, subject to the rules in the Evidence Act. In other
words, the suggestion is that the statement should be available
not only for contradicting the witness, but also for corroborating
him'. The rival suggestion is that statements to the police should
be totally unusable jor apy purpose and the proviso to section 162
shouid be deleted?.

It seems to us that there age serious difficulties in the way
of accepting eitber suggestion and neither offers any substantial
improvement in the existing situation, A total ban on the use of
police statements would deprive the defence of an opportunity
to discover what a particular witness said at the earliest oppor-
tunity. To get over the difficulty, it is suggested that the state-
ment of every “'material witness” should be recorded by a Magis-
trate under section 164, and that this statement would be avail-
able to the prosecution as well as defence. It is clear, however,
that the statement before a Magistrate would not be the carliest
statement, but made some time after the witness had been exa-
mined by, and made a statement to, the police. The time lag bet-
ween the two statements may sometimes be considerable and
5 liable to be used for improviog upon the first statement. It
seems to us that the statement vnder section 164 would not be a
good substitute for the statement before the police.

Secondly, the practical difficulties of getting the statement of
every material witness recorded by a Magistrate would be consi-
derable. A police-officer would have to interrupt his investiga-
tion every time he came across a material witness ip order to
take him to a magistrate; or else, he would have to wait ] the
end of the investigation and produce all the material witnesses
before a2 magistrate, possibly several days after some of the
witnesses actually appeared before the police. Neither situation
strikes us as satsfactory. Our courts have steadily discouraged
the use of section 164 for recording statements of some witnesses
during investigation. We doubt if, by making its use compul-
sory in all cases or in a certain class of cases, we wo be
making any improvement.

The alternative suggestion seems, at first sight, less difficuit,
Police staternents are, at present, available for confradicting a
witness, and to make them available for corroborating the same
witness seems merely to complete the picture. Actually, how-

* Seminar on Criminal Law and Contemporary Social Changes (gihk
o 10th May. 1969—Mew Deiniy Report of Study Group D.

>This is linked with the suggestion' that the .statements should be
‘ecorded under 5. 164. See note appended to this Repert.
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ever, there is a material difference between contradiction and
corroboration; and what is good enough for contradicting a wit-
ness is not always good cnough for corroborating him. It iS
obvious that if 2 witness says one thing at one time and anothet
at another time, it is primm facie good ground for distrusting
him; but if a witness says the same thing every time he is ques-
tioned, the reason for trusting him is not so obvious : many liars
are consistent, The policy of law in permitting a witness to be
contradicted by a police statement and pot permitting him to be
corroborated by the same statement is basically sound and sen-
sible, On the otber band, there seems to be considerable risk
(in the existing circumstances) in extending the scope of the
proviso along the suggested lines,

We are, therefore, pot attracted by either proposal; and,
apart from the change we have suggested above in regard to the
first part of section 162(1), we are content, like the previous
Law Commission?, to leave the substance of the second part and
proviso unchanged?.

14.14. Before 1955, the statement of a witness to the police
could be used for contradicting him only by the defence and
only if he appeared for the prosecution. The section was amend-
ed in 1955 by adding that a witaess appearing for the prosecution
could also be confronted with his statement to the police at the
instance of the prosecution, but only with the permission of the
Court, The intention is that, if a prosecution witness is won over
by the other side, it can be shown that he is not trustworthy as
he had earlier made a different statement. In the Fourteenth
Report?, the Law Commission commented on this chapge and
gaid that it could not serve any useful purpose, The Commission,
bowever, did not then recommend apy change, and we too are
oot recommending any change.

We have also considered another suggestion* that a defence
witness should be allowed to be contradicted by his statement
to the police. With respect, we do aot think it would be desir-
able to allow a witness to be contradicted by 2 record prepared
by the opposite party. The Commission took the same view in
the earlier Report®.

14.15. In the light of the above discussion, we propose that
section 161(3) and the main paragraph of section 162(1) be
smended as follows :—

“161. (3) The police-officer may reduce into writing
any statement made to him in the course of an examination
under this section; and if he does so, he shall make a separate
and true record of the statement of each such person whose
statement he records, and where the person can read the statee
m;r‘;: so recorded, obtain his signature thereon after he has
read it.

1 Cf. 37th Report, discussion as to section 162,

2Two of us Shri R, L. Narasimbam and Shri 8. Balakrishnan, do
not agree with this view. Their suggestions for amending Chapter XIV
of the Code are set out in a Note appended to this Report.

2 See observations in Lexmam v, Kalu ALR. 1968 5.C. 1390,

< 14th Report, Vol. 2, page 753, para. 45.

% 37th Report, parss. 430 gid 451 snd Agpeadix 12
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162. (1) No statement made by any person to a police-
officer in the course of an investigation under this Chapter,. ..
no record thereof, whether in a police diary or otherwise, and
no part of such statement or record, shall be used for any
purpose, save as hereinafter provided, at any inquiry or trial in
respect of any offence under investigation at the time when
such statement was made.”

14.16. Section 163(1) contains a direction to police officérs
and other persons in authority not to offer any such inducement,
threat or promise as is mentioned in section 24 of the Eviden‘cc
Act. Sub-section {2) then says that such persons in authority
need not by any caution or otherwise prevent any voluntary state-
ment being made by any person. implying that a caution is not
necessarv to a person making a confession. Then cames section
164 which mentions the elaborate precautions that should be
taken by a magistrate before recording a confession and that
includes a caution and a warning. It has been judicially observed
that the provisions in section 163(2) and section 164(3) are not
in harmony. Tn the earlier Report.? the Commission had conse-
auently recommended that it should be made clear that section
164 over-rides this implication of section 163(2). We acree
atéd propose that the following proviso should be added to section
163{2) —

“Provided that nothing in this sub-section shali affect the
provisions of sub-section (3) of section 164.”

14,17, Under section 164(1) at present, any Presidency
Magistrate or Magistrate of the first class and any Magistrate of
the second class emnowered bv the State Government is compe-
tent to record confessions and statements during investization. We
agree with the recommendation in the earlier Renort? that only
judicial maveistrates should have these powers. We think, how.
ever, that after separation of the fudiciary ali second class maeis-
trates could be trusted to exercise their powers and no special
empowerment by the State Government or by the High Court would
be necessary.

The eatlier Revort® considered the guestion whether state-
ments recorded under cection 164 should be on ocath or not and
recommended that thev should be. The =actual practice. we
understand. varies: but it wonld certainly be proper if such state-
ments were alwavs made on oath and this should be expressly
provided in the section itself.

By way of draftine improvement, we probose a re-arrancement
of the provisions put toecther in sub-sections (2) and (3) of
section 164. The sectio nmay be revised to read as follows :—

“164. (1Y Any Metropolitan Margistrate or Judicial Magis-
trate mav. whether or not he has jurisdiction in the case, record
any copfession or statement made to him in the courte of an

1 37th Report, para. 460.

237th Report, paras. 461 to 464,

% 37th Report, pars. 466, See also 28th Report on the Oaths Act,
pages 29, 30.
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investigation under this Chapter or under any other law for the
time being in force, or at any time afterwards before the com-
mencement of the inquiry or trial.

(2) The Magistrate shall, before recording any such confes-
sion, explain to the person making it that he is not bound to
make a confession and that, if he does so. it may be used as
evidence against him; and the Magistrate shall not record any
such confession unless. upon questioning the person making it, he
has reason to believe that it is being made voluntarily.

(3) Any such confession shall be recorded in the manner
provided in section 364 for recording the examination of an
accused person and chall be signed bv the person making the
confession; and the Magistrate shall make a memorandum at the
foot of such record 1o the following effect 1 —

‘T have explained to (name) that he is not bound to
make a confession and that, if he does so. any confession he
may make may be used as evidence against him and T helieve
that this confession was voluntarily made. Tt was taken in
myv presence and hearing, and was read over to the person
making it and admitted by him to be correct, and it contaios
a full and true account of the statement made by him.

{Siened) AB.
Magistrate ’

{(4) The Magistrate recordine a confession or statement
under this section shall forward it to the Magistrate by whom the
case is to be inquired into or tried.

(5) A Magistrate recording a statement under this section
shall do so in such of the manners hercinafter prescribed for
recording evidence as is, in his opinion, best fitted for the circums-
tances of the case, and shall have vower to administer oath to the
witness whose statement is recorded”

14.18. When a police officer decides to search a place during
investigation, he has to record his reasons: and if any articles are
seized. he must prepare a list. Copies of the records thus pre-
pared have to be sent to a maeistrate at once. and sub-section (5)
of section 165 further provides that the “owner or occupier of
the olace searched shall on avplication he fnrnished with a copv”
of the same bv the magistrate. The cost of the copies is to be
ordinarilv naid bv the owner or the occunier. We asree with
the recommendation in the earlier Renort! that such conies should
be furnished free of cost and propoce that in section 165(5) and
in section 166(5Y, after the woro “furnished”. the words “free of
cost” be inserted.

14.19. Section 167 provides for remands. The total period
for which an arrested person may be remanded to custody—pnlice
or judicial--is 15 days. The ascumption is that the investigation
must be completed within 15 days. and the final report under
section 173 seat to court bv then. In actual practice, however,
this has freauently heap found unworkable. Quite offen. a
complicated investipation canmot be completed within 15 Javs.
and if the offence is serious, the police natnrallv insist that the
accused be kept in custody. A practice of doubtful legal validity

137th Report. paras, 471 and 476,
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has therefore grown up. The police file before a magistrate 2
preliminary or “incomplete” report, and the magistrate, purport-
ing to act under section 344, adjourns the proceedings and remands
the accused to custodv. In the Fourteenth Report,! the Law
Commission doubted if such an order could be made under section
344, as that section is intended to operate only after a magistrate
has taken cognizance of an offence, which can be properly done
only after a final report under section 173 has been received, and
not while the investigation is stifl proceedine. We are of the same
view. and o us also it appears proper that the law should be
clarified in this respect. The use of section 344 for a remand
beyond the statutory period fixed under section 167 can lead to
serious abuse, as an arrested person can in this manner be kept
in custody indefinitely while the investipation can go on in 2
Yeisurely manner. Tt is, therefore, desirable. as was observed
in the Fourteenth Report, that some time limit should be placed
on the power of the police to obtain a remand, while the investiga-
tion js still going on: and if the present time limit of 15 days is
too short, it would be better to fix a longer period rather than
countenance a practice which violates the spirit of the Jegal safe-
guard. Like the earlier Law Commission, we feel that 15 days
is perhaps too short, and we pronose therefore to follow the recom-
mendation in the Fourteenth Report that the maximum period
under section 167 should be fixed at 60 days. We are aware of
the daneer that such an extension may result in the maximum
period becoming the rule in every case as a matter of routine?: but
we trust that proper sapervision by the superior courts will prevent
that We propose accordingly to revise sub-sections (2) and (4)
of section 167 as follows :—

“(2) The Maristrate to whom an accused person is for-
warded under this section may. whether he has or has not
jurisdiction to try the case, from time to time authorise the
detention of the accused in such custody as such Magistrate
thinks fit. for a term not exceeding fifteen davs at a time and
sixty days in the whole. Tf he has no jurisdiction to try the
case or commit it for trial. and considers further detention
unnecessary. he may order the accused to be forwarded to a
Magistrate having such jurisdiction :

Provided that—
(a} no Magistrate shall authorise detention in any custody
under this section unless the accused is produced before him:

(b) no Magistrate of the second class not specially
empowered in this behalt by the High Court shall authorise
detention in the custody of the police. —

(4) Anv Magistrate other than the Chief Judicial Magistrate
making such order shall forward a copv of his order, with his
reasons for making it, to the Chief Judicial Magistrate.”

14.20. The Thirty-seventh Report* did not propose any Sections 168 to
material alteration in sections 168 to 172; nor do we. Only ome 172,

1 14th Report. Vol. 2. pages 758.760, paras. 53 to 56.
2 Cf. 37th Report. paras. 477, 478,
3 See 37Tth Report, paras. 485 to 497,
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suggestion needs to be poticed!. It is that the police diaries which
under section 172 a court can send for and look at should be
open to inspection by an accused person. We are unable to
accept the sugestion, as it would dteer informers conveying infor-
mation to the police and hamper speedy investigation. It is clear
that under the law. as it is, all relevant statements recorded by the
police are handed over to the accused, and pothing else is

necessary.

14.21. Section 173 requires every investigation to be comple-
ted without delay, and on completion the police officer must send
to the proper magistrate a report in a form prescribed by the
State Government, mentioning the particulars of the offence and
of the accused and of the witnesses. apart from certain other
matters. Further, the section provides that after sending such a
report and, in any case, before the inquiry or trial starts in court,
the police officer must furnish the accused certain docuroents,
such as copies of statements of witnesses to be produced at the
trial, copies of documents to be relied upon by the prosecution
and copies of any confession made during investigations. There
bas been a lot of complaint that these copies are not furnished in
time in most cases, causing much avoidable delay. Also, we
were told at nearly every place we visited that these copies pre-
pared by the police are hardly legible, and nearly every time an
adjournment beocmes necessary to neable defence counsel to
obtain legible copies. The copies are hurriedly prepared by hand
in most cases. It is possible that police officers whose statutory
duty it is to prepare and hand over the copies to the accused are
not adequately equipped for the purpose, and the extra work
involved has not Jed to a proportiopate increase in the staff. Tt
would, we think, be much simpler if the statutory duty is shifted
from the police to the magistrate taking cognizance. He would
then be in a better position to ensure that the case in court is not
held up for want of proper copies and also to ensure that lepible
copies are furnished.

14.22. It has at times been found that documents relied upon
by the prosecution are too voluminous to be copied out or even
their extracts prepared. This difficulty has been felt particularly
by the Central Bureau of Investigation while investieating compli-
cated cases of commercial fraud where a large number of account
books have to be produced in evidence. In the earlier Report.®
the Commission recommended that in such circumstances, and
subiect to the orders of a competent court, the documents mav be
made available for inspection by the accused. We agree that this
should be provided.

14.23. A revort nader section 173 is normally the end of the
investigation. Sometimes, however, the police officer after sub-
mitting the report under section 173 comes upon evidence bearine
on the milt or innocence of the accused. We should have thought
that the police officer can coliect that evidence and send it to the
magistrate concermned. Tt appears, however,? that courts have

1 Saga;s!ion considered and not accepted in 37th Report, paras. 492
to 497,

*37th Report, para. 506(b}.

8 See 37th Report, para. 499 (Reviews caso-law).
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sometimes taken the parrow view that once a final report under
section 173 has been sent, the police cannot touch the case again
and cannot re-open the investigation. This view places 2 hindrance
io the way of the investigating agency, which can be very unfair
to the prosecution and. for that matler, even 10 the accused, 1t
should be made clear in section 173 that the competent police
officer can examine such evidence and send a report to the
magistrate. Copies concerning the fresh material must of course
be furnished to the accused.

14.24. We propose that section 173 sbould be revised as
foliows 1om ' ’

“173. (1} Every investigation under this Chapter shall
be completed without unnecessary delay.

(2) As soon as it is completed, the officer in charge of
the police station shall forward to a Magistrate empowered
to take cognizance of the offence on 2 police-—report a
report, in the form prescribed by the State Government,
stating—

(a) the names of the parties;
(b} the nature of the informatios;

{c) the names of the persons who appear to be acquain-
ted with the circumstances of the case;

(d} whether any offence uppears 1o have been committed,
and if so, by whom

(e) whether the accused has been arrested;

(£) whether he has been released on his bond under section
169, and, if so, whether with or without sureties;

(g) whether he has been forwarded in custody under
section 170.

The officer shall also communicate, in such manner as
may be prescribed by the State Government, the action
taken by him to the person, if any, by whom the information
relating to the commission of the offence was first given,

(3) Where a superior officer of police has been appointed
under section 158, the revort shall, in any cases in which the
State Government by general or special order so directs, be
submitted throuch that officer, and he may. nending the
orders of hte Magistrate, direct that officer in charge of the
police-station to make further investigation.

(4) Whenever it appears from a report forwarded under
this section that the accused has been released on his bond,
the Maoictrate thall make such order for the discharge of
such bond or otherwise as he thinks fit.

(5) When such report is in respect of a case to which
section 170 applies. the police-officer shall forward to the
Magistrate along with the report—

(a) all documents or relevant extracts thereof on which
the prosecution proposes to relv other than those
abéady sent to the Magistrate during investigation;
an
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(b) the statements recorded under. . .section 161 of all
persons whom the prosecution proposes to examine
as its witnesses,

(6) If the police officer is of opinion that any part of
any such statement is not relevant to the subject-matter of
the proceedings or that its disclosure to the accused is not
essential in the interests of justice apd is inexpedient in the
public intcrest, he shall indicate that part of the statement and
append a note requesting the Magistrate to exclude that part
from the copies 10 be granted to the accused and stating his
reasons for making such request,

(7) Nothing in this section shall be deemed to preciude
further jnvestigation in respect of an offence after a report
under sub-section (2) has been forwarded to the Magistrate.
Where upon such investigation, the officer in charge of the
police station obtains further evidence. oral or documentary
he shall forward to the Magistrate a further report or reports
regarding such evidence in the form prescribed; and the
provisions of sub-sections (2) to (5) shall, as far as mav be,
apply in relation to such report or reports as they apply in
relation to a report under sub-section (2).”

14.25. Section 174 provides for an inquest by the police in
certain circumstances, and section 175 empowers a police-officer
holding an inquest to summon two or more persons for the purpose.
Every person questioned at the inguest is bound to answer truly
the questions put to him. In the earlier Report! the Commission
has suggested the deletion of the word “truly”, as it does not occur
in section 161. Since we are now proposing to insert? that word
in section 161, it need not be taken out of section 176. Tn certain
circomstances the inguest must be held by a magistrate and these
are mentioned in section 176, We agree with the recommendation
in the earlier Report® that before holding the inquest the magistrate
must inform the near relatives of the deceased so that they may, if
sufficiently interested, attend the hearing. The following sub-
section may be added to section 176 :—

“{3) Where an inquiry is to be held under this section,
the Magistrate shall, wherever practicable, inform such of
the near relatives of the deceased whose names and addresses
are known, and shall allow them to remain present at the

inguiry.
Explanation--In this sub-section, the expression ‘pear

relatives’ means parents, children, brothers, sisters and
spouse.”

137th Report, para. 519.
2 See para. 14.10 above.
337th Report, pars. 522,



CHAPTER XV

JURISDICTION OF CRIMINAL COURTS IN INQUIRIES
AND TRIALS

A.—Place of inguiry er Trial

15.1. Scctions 177 to 189 lay down general principles for deter-
mining which shail be the proper Court to inquire into or iry an
offence. Following the old ruie of Eaglish common law pertaining
to the “venue” of a tral section 177, provides that every offence
shall ordinarily be inguired into and tried by a court within the
Tocal limits of whose jurisdiction the offence was committed, In
England this territorial principle of criminal law was closely con-
nected with the institution of the grand jury who, as neighbours,
gave their testimony concerning crimes committed in the locality.
“Venue”, as a term of law, originally meant the place where the
jury was summoned to come for the trial of a case; and the jurors
had to be from the same parish or neighbourhood where the crime
had tken place. Apart from the fact that material witnesses might
be expected to be available in that Jocality and consequently it
would be convenient both to the prosecution and to the defence
if the trial took place there, the sense of social security was better
maintaiged by requiring the dispensation of criminal justice to be
done in the vicinity of the crime.

15.2. Recent legislation, like the Indictments Act of 1915,
the Criminal Justice Act of 1925, and the Magistrates’ Courts Act
of 1952, has, however, largely modified the common law rule in
England. It is no longer necessary that the venue should be in the
county or place where the indictable offence has been commiited.
Since the passing of the Criminal Justice Act, 1925, a person
charged with an indictable offence may be proceeded against in
any county or place in which he has been apprehended, or is in
custody on a charge of the offence, or has appeared in answer to
summons lawfully issued charging the offence, as if the offence
had been committed in that county or place. For all purposes
incidental to, or consequential on, the prosecution, trial or punish-
ment of the offence, it is deemed to have been committed in that
county or place.

15.3. We do not think, however, that the rules relatiog to the
proper place of inquiry and trial contained in this chapter should
be dispensed with. Considering the size of the country, the distance
of courts from the place of crime and difficulties of transport i the
interior, it is, in our view, desirable that the inquiry and trial
shonld ordinarily take place in the vicinity of the crime and some
venue rules must be provided in the Code.

15.4. As the word “ordinarily” used in section 177 of the
Code indicates, the general rule laid down in this section is neither
exclusive nor peremptory. In the subsequent sections alternative
venues for inquiry aod trial are provided for in regard to certain
types of offences.” Barring section 178 which empowers the State

Introductory —
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Government to supersede the normal 'rule in regard to  certain
sessions trials, the other provisions supplement that rile and
either authorise certain venues different from the place of com-
mission of the offence even where it is known or can be deter-
mined, or authorise different venues where the place of commis-
sion of the offence is prima facie not determinable,
ﬁ;‘)‘r’e"ﬂ;‘gﬁ: 15.5. A few offences of a predatory character like thuggery
accused is found. and dacoity are made triable by any court within whose Jocal
jurisdiction the offender may be found. The venue for an offence
committed outside India is also naturally any place within India
where the accused may be found according to section 188. Similar
provisions constituting an exception to the general rule are to be
found in some special laws e.g. section 7 of the Foreign Recruit-
ing Act 1874, section 134(1) of the Railways Act 1890, Section
66 of the Inland Steam.vessels Act, 1917, and section 5 of the
Diplomatic and Consular Officers (Qaths and Fees) Act, 1948.

Charges in terri- 15.6. The rule laid down in section 177 has come up for
:i%r:l:a}of eé:;t‘-:dlc‘ consideration by the courts in connection with charges in the terri-
* torial jurisdiction of a court taking place after it has taken
cognizance of an offence. Where such a charge was due to the
transfer of territory from a British Indian Province to an Indian
State,? or from one district in a Province to another district,? or
from one State in the Union of India to another State®, the Courts
have held that it does not affect the jurisdiction of the court to
continue to deal with the offence of which it has taken cognizance.
In the case of transfer of territory from one State to another which
could only be effected by an Act of Parliament, express provision
is usually to be found in the Act itself in regard to the pending
cases affected by the transfer. We do not consider that any general
provision is necessary in the Code for this purpose.

Meaning of 15.7. The rule is one of general application and governs all
c:;f;;fg{’y trials heid under the provisions of the Code, including trials of

S Court,  Offences punishable under local or special laws. It has been held

upreme Coust by the Supreme Court® that, although the section uses the word
“ordinarily”, it means the same as except where otherwise pro-
vided in the Code itself or other law. The Court observed :—

“There is no doubt that the State Legislature is compe-
tent to provide for the trial of offences created by its statutes
otherwise than is prescribed by section 177 of the Code; but
it must appear from the rclevant provision of the special
statute that a departure from the general principle prescribed
by section 177 is intended.”

In view of this ruling, it does not seem necessary to alter the
wording of the section with a view to making it more definite and
precise.

YEmp, v. Saheb Din {1911) 12 Cr. L.J. 470;

Emp. v. Ram Naresh, (1911) L.L.R. 34 All 188;

Emp. v. Ganga, {1912} LL.R. 34 All 45,
2 Emp. v. Saveruddin, LL.R. (1938) 2 Cal. 357.
b . TLR (1952} Puni. 186.
4 Narumal v. State of Bombay, ALR. (1960} S.C. 1329 at p. 1332,
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15.8, Section 178 empowers the State Government to direct
that any cases or class ot cases committed for trial in any district
may be tried in any sessions division, Now the combined effect of
sections 177 and 206 is that a magistrate ioquiring into an
ofience committed in his district bas to commit the offender for
trial to the Court of Session within whose jurisdiction that vffence
was commitied, that is to say, the Coart {or the sessions division
which comprised his district. But if there is a direction of the
State Government under section 178 applicable to a  particular
case, it becomes triable ip such other sessions division as is speci-
fied in the direction.

15.9, Although this provision concerning an  extraordinary
power on the State Government has been in the Code since the
peginning, it appears that occasion for s use has been rare. One
instance,! apparently the latest, which came 10 our notice was a
direction issued in 1951 by the Government of Uttar Pradesh to
the eiffect “thai al Special Police Establishment cases committed
to the Court of Session in any district in Uttar Pradesh shall be
tried in the Lucknow Sessions Division”. At the same tume the
State Government found it pecessazy to give a supplemeniary
direction under? sub-section (2} of section 193 (sic) of the Code
that the Sessions Judpe of Lucknow was to be an Additional
Sessions Judge for at other sessions divisions in the State. This
was apparentty because while the first direction enabled the cases
to be tried in the Lucknow sessions division, as provided for in
section 178, it was not sufficient to confer jurisdiction on the
sessions court of that division to try the cases. Strictly interpreted
section 178 would not be sufficient authority for a magistrate to
comunit a case of the specified class for trial to the Court of
Session for the specified sessions division.?

15.10. The power conferred by section 178 is an extraordi-
pary power intended to be used only when some consideration of
public interest {e.g., maintenance of public order during the trial
of a seasational case) justifies the holding of a sessions trial in a
different sessions division. We have, after due consideration,
come to the conclusion that, despite its infrequent use and seem-
ingly arbitrary character, the provision should remain in the Code.
Aithough the section is expressed to override only section 177, it
is obviously intended to overnide aiso the other vemue provisions
and should be placed later after section 184,

15.11. In the proviso, the references to settiop 15 of the
Indian High Courts Act, 1861, section 107 of the Government of
India Act, 1915, and scction 224 of the Government of India
Act, 1933, are obsolete and should be omitted. The references to
article 227 of the Constitution and section 526 of the Code do not
exhaust the legal provisions under which the High Court could
issue directions of the same pature, It is also necessary to cover

1 Harides Mundhra v. The State of UP., ALR. 1959, All. 82.

% This citation. taken from the judgment appears to be erroncous.
Sub-section (4) of section 9 is the relovant provision.

% Queen Empress v. Npa Tha Mounp, (1884) LL.R. 10 Culcutta, 643.
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the possibility of previous directions issued by the Supreme Court.
We recommend that the proviso may read :—

_ “Provided that such direction is not repugnant to any
direction previously issued by the High Court or the Supreme
Court under the Constitution, this Code or any other law.”

15.12. Sections 179, 180 and 182 (somewhat illogically
separated by section 181 dealing with particular offences) enume-
rate a few general principles for determining the venue for inquiry
or trial in the case of certain kinds of offences with reference to
their pature and characteristics. The first two sections adopt differ-
ent wording to express the same idea for which there does not
appear to be any need or justification. Thus in section 179 there is
no need to refer to any person who is accused of the commuission

. of an offence when the intention is to describe the kind of offence,

as is done in section 180, Then, while section 179 simply says
“such offence may be inquired into or tried”, section 180 refers
to “a charge of the first mentioned offence”. We recommend that
these verbal discrepancies should be removed and the wording of
the two sections assimilated as follows —

“179. When an act is an offence by reason of a thing
which has been done and of a consequence which has ensued,
the offence may be inquired imto or tried by a Court within
whose local jurisdiction such thing has been done or such
consequence has easued.

180. When an act is ap offence by reason of its relation
to another act which is also an offence or which wouid be
an offence if the doer were capable of committiag an offence
x x x the first mentioned offence may be inquired into or
tried by a2 Court within whose locai jurisdiction either act was
done.”

15.13. Section 181 consists of four sub-sections, each dealiog
with a group of offences under the Indian Penal Code and pres-
cribing the venue for the inquiry and trial. Sub-section (1) covers
the offences of being a thug, being a thug and committing murder
or rather murder committed by a thug, dacoity, dacoity with
murder, belonging to a gang of dacoits and escaping from custody,
and lays down that any of these offences may be inquired into or
tried by a court within the jocal limits of whose jurisdiction the
person charged is. It is noticeable that, differing from the other
three sub-sections, sub-section (1) does not expressly mention the
place of commission of the offence as an alternative venue, but
ovbiously the intention is not to exclude that venue, In fact, the
rules laid down in sections 177 to 184 are not mutually exclusive
but cumulative in effect and intended to facilitate the prosecution
of offenders by providing a wider choice of courts for initiating the
inquiry or trial. Though no practical difficulty has arisen in the
application of sub-scction (1) of sectiop 181 by the absence of
a reference to the place of commission of the offence, it is desir-
able for the sake of consistency to introduce it in this sub-section
also. The sub-section may be revised to read '—

“{1) Any offence of being a thug, of murder commitied
by a thug, of doceity, of dacoity with murder of belonging
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to a gang of dacoits, or of escaping from custody may be
inquired into or tried by a Court within whose local jurisdic-
tion the offence was committed or the accused person s
found.”

15.14. Sub-sction (2) of section 18] indicates the possible
venues for the offences of criminal misappropriation of property
and criminal breach of trust, Besides the local area where the
offence was committed the venue may be laid ig any area within
which the property which was the subject of the offence was either
received or retained by the accused person,

£5.15. As defined in section 405 of the Indian Penal Code,
the offence of criminal breach of trust may be one of two types.
The first occurs when the trusted person  dishonestly misappro-
priates or coaverts to his own use the property in question; and
the second, whea he dishonestly uses or disposes of that property
in violation of :—

(a) any direction of law prescribing the mode of discharge
of the trust, or

(b) any legal contract, express or implied, which he has
made touching the discharge of the trust.

The place of commission of the offence in the first type is the
place where the accused dishonestly misappropriate the property
or converied it to his use, and in the second type, it is the place
where he dishonestly used or disposed of the property in violation
of law or contract,

15.16. Doubt exists in many cases as to the exact manster,
point of time and place where the dishonest misappropriation,
conversion, use or disposal was effected. Since these matters are
within the special knowledge of the accused, the compiainant is
unable to adopt the jurisdiction with which the offence has been
committed. Though po such doubts ordinarily arise in regard to
the place or piaces where the property in question was received
or retained by the accused, these places are pot always suitable
for launching the prosecution,

15.17. The question has accordingly arisen in a number of
reported cases whether these offences can be inquired into or
tried by a court within whose jurisdiction the accused was bound,
by law or coatract, to render accounts or to return the entrusted
property but failed to discharge that obligation. The decisions of
High Courts on this point are conflicting,

15.18. In an early Calcutta case,! Mukerji J. of the Calcutta
High Court took the view :-—

“If there is a contract that the accused is to render
accounts at a particular place and fails to do so as a
result of his criminal act in respect of the money, he
can, without unduly straining the language of the
section, be said to dishonestly use the money at that
place as well in violation of the express contract and

1 Gunananda Dhonre v, Sumii Prakosh Nandy, A.IR. 1925 Cal, 615.
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so commits the offence of criminal breach of trust at
that piace also.”

In a Jater case!, Rankin C.J. of the same High Court dissented
from this view in the following terms :—

“] am bound to say that, while 1 must appreciate the great
convenience that will arise if this view is accepted, 1
doubt extremely whether the learned Judge is right
in saying that this does not unduly strain the language
of section 405, 1.P.C.¥*****The fact that a man fals
to account in Calcutta does pot seem to me to be te
same thing as that be honestly uses the money in
Calcutta or that he dishonestly disposes of the money
in Calcutta.”

At about the same time two other Judges of the Calcutta High
Court, relying more on the English common Jaw rule relating 1o
the venue for cases of embezzlement than on the Code, held® :(—

“If there is evidence apart from the fact of non-accouoting
to show where the misappropriation was comumitied,
the venue must be laid either in that place or in the
piace where the property was received or retained.
there is no evidence to show where the misappropria-
tion was conunitted other than the fact of non-
accounting, then the veaue may be iaid in the place
where the accused failed to account, because that is
where the offence was committed within the meaning

of scction 181(2).”

15.19. In re Jivandas Savchand,? a full Beoch of the Bombay
High Court came to the conclusion that section 179 of the Code
has no application at ali 10 cases of criminal breach of trust and
also completely dissented from the views taken by the Calcutta
High Court in Gunanda Dhone'’s case. Beaumont C.J. stated :—

“With very great respect to the learned Judges who
decided that case, 1 am quite unable to follow the
line of reasoping. It seems to me o involve a con-
fusion between the place where the offence was
committed and the place where the complainant first
acquired evidence that the offence had been com-
mitted. 1 can see pothing in section 405 of the Indian
Penal Code to justify the contention that when a pan
in Rangoon delivers false accoubts in Bombay, he is
thereby making a dishonest use in Bombay of money
or property which has never Teft Rangoon.”

15.20. In a somewhat later case,* Sulaiman CJ. and Bennet

J. of the Allahabad High Court came to the following con-
clusion :—

“Where there is a violation of a direction of law or a legal

contract, the proof of that violation may be by nega-

tive evidence that the direction of law or the contract

p———

1 Pascal v. Raj Kishore Mathur, ALR. 1951 Cal 521,
2Paul De Flonder v. Emp. ALR. 1931 Cal. 523.

3 ALR. 1930 Bom. 490.
4 Mohru Lat v, Bmp. ALR. 1936 All 193,
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has not been fulfilled. We are of opinion that
where the direction of law or the contract required
that the accused should dispose of the property at a
particular place, then the court haviag jurisdiction at
that place will have jurisdiction to try the offence of
the sccond part of section 405 of the Indian Penal
Code where there is a charge that the accused has
failed to comply with the direction of law or the legal
contract and has failed to carry out his duty at that
place. Where it is alleged that the accused has failed
tg account for the property, then the seccond part of
section 405 will apply and jurisdictiop exists at the
place where the property should have been delivered
by the accused.”

15.21. In some early decisions the Courts considered the rule
in section 179 applicable and held that the place where the
complainant suffered loss “in consequence of” the accused person’s
act could be the venue for his trial op a charge of criminal breach
of trust. The following extract from a judgment of the Allahabad
High Court? typifies this line of reasoning :—

“The conscquence which ensued here is that money was
taken out of the pocket of a British India subject.
That man suffered i Allahabad from the conscquence
of the applicant’s supposed guilt. Section  181(2) of
the Code does not in any way modify the provision
of section 179.”

Most High Courts, however, have taken the viéw that loss
to any person caused by the misappropriation is not an ingredient
of the offence, that the offence is complete as soon as there is
appropriation, conversion or use with a dishonest intemtiop and
that section 179 has no application whatever in  regard to  this
offence.

15.22. Where it is doubiful whether the nisappropriation applicability

Applicability by
section 179,

of

tock place at A or at B, the first clause of section 182 (“when section 182,

it is uncertain in which of several local areas an offence was
committed”) is applicable and it has been held by the Supreme
Court® that the offence may be tried at either place. The pro-
visions of section 182 are suppiemental to those contained in
the last five words of section I81(2)} (“or the offence was
committed”) and the latter does not exciude the former,

15.23. The law® in England js stated in the foliowing English taw.

torms [ —

“The embezzlement is committed in the place where the
accused person has refused to account, or, if there is no
evidence of fradulent embezzlement except of non-account-
ing in the place where he ought to have accounted and
failed to do so, or has accounted falsely, or in the place
where he received and misappropriated the property ia
question.”

1 Mohammed Rashid v, Emp., A.LR. 1926 All. 466,
2 State of Madhyae Pradesh v. K. P, Ghiora, A.1. R. 1957 S.C. 196.

% Halsbury’s Laws of England (3rd Edn) Vol. 10, para. 1523 at
page 788,
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11.24. In view of the conflicting decisions noted above, we
recommend that sub-section (2) of section 181 should be

amended to read :(—

“(2) Any offence of criminal misappropristion or of
criminal breach of trust may be inquired into or tried by a
Court within whose local jurisdiction the offence was com-
mitted or any part of the property which is the subject of
the offcoce was received or retained, or was required 1o be
returned or accounted for, by the accused person.”

We do mot think it necessary to limit the additiopal alterative
venue, namely, the local area where the property was required
(by law or contract) to be returned or accounted for by the
accused person, to cases where there is no evidence of the
offence other than the failure to return or account for the pro-

perty.

15.25. Sub-section (3) of section 181 provides alternative
venues for two categories of offences, namely, (i) theft and any
offence which includes theft and (ii) any offence which includes
the possession of stolen property. The first category includes
the aggravated forms of theft like theft in a building theft by a
servant, etc., and aiso robbery and the aggravated forms of
robbery involving theft, but not extortion and its aggravated
forms. The second category, however, comprises all offences
which include the possession of stolen property. As defined in
section 410 of the Penal Code, stolen property includes not
only property the possession of which has been transferred by
theft or robbery, but also property the possession of which has
been transferred by extortion and property which has been
criminally misappropriated or in respect of which criminal
breach of trust has been committed.

15.26. The sub-section was given its present form by the
Amendment Act of 1923. Originally, it only referred to “the
offence of stealing or any offence which includes stealing™. The
Lowndes Committee which examined the Amendment Bill
accepted the proposal to replace “stealing”, by the technical
term “theft” and, furthermore, enlarged the enumeration of
offences to inciude the possession of stolen property. Their
Report added somewhat cryptically :—

“This will cover the case of extortion; seo the definition
in section 410 1. P. C.”

15.27. It is clear, however, that the revised sub-section does
not cover the offence of extortion or any offence which includes
extortion. We see no reason why it should mot. It would
indeed be convenient in many cases of extortion if the alterna-
tive venues provided in sub-section (3) for theft and robbery
were available. We recommend that the sub-section should be
split into two sub-sections : ome dealing with the offences of
theft, extortion and robbery, including their aggravated forms,
and the other dealing with offences which include the possession
of stolen property. These sub-sections may be as follows :—

“(3a) Any offence which includes theft, extortion or
robbery may be inquired into or tried by a Court within
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whose local jurisdiction the offence was committed or the
stolen property which is the subject of the offence was
possessed by any person committing it or by person who
received or retained such property knowiog or having reasom
to believe it to be stolen property.

(3b) Any offence which includes the possession of stolen
property may be inguired into or tried by a Court within
whose local jurisdiction the offence was committed or the
s5tolen property was possessed by any person who received
or retained it kKnowing or having reason to believe it to be
stolen property.”

15.28. It will be ncticed that. under the second sub-section,
the venue for an offence punishable under section 411, 412,
413 or 414 1. P. C. does not include the jurisdiction within which
the stolen property was possessed by the person committing the
original offence. Since, however, under section 180—vide illus-
tration (b)—the venue could be iaid in the jurisdiction within
which the original offence was committed, the position for all
practical purposes would remaio the same,

15.29. In regard to the offences of kidnapping or abducting
a person, sub-section (4) of section 181 provides that the venue
may be laid either in the jurisdiction where the offence was
committed or where the kidnapped or abducted person was con-
veyed or concealed or detained. While the provision is adequate
and does not require any change of substance, we recommend 2
slight change of wording to improve its form.!

15.30. Controversial questions have frequently arises in
regard to the venue for the offence of cheating where the frau-
dulent or dishonest misrepresentation is made by post, telegram
or long distance telephone and where the property of which
the person deceived is cheated is delivered to a common carrier
or other agent at one place and received by the cheat at another
place. In the absence of special provisions similar to these
contained in section 181, such questions have necessarily to be
decided with reference to the general principles laid down in
sections 177, 179 and 182, Different views have been expressed
hy the High Courts in applying these principles to the facts of
the particular cases before them.

15.31. In an early Bombay case,® both sections 179 and 182
were held to be applicable. The High Court observed that the
act of deceiving and the act of inducing delivery of the property,
were composite acts which began, in the particular case, with
the delivery of the parcels to the post office at Panvel. This was
an essential part of the offence and, although the consequent
delivery of the property took place at Poona, section 179 of the
Code applied to the case. Alternatively, the High Court held,
the offence was committed partly in Panvel by the posting of the
parcels and partly in Poona where the money was paid by the

15ee para 1538 below.

¢ Gafur Karimbax v, Emp, AL R. 1930 Bom. 358, See also Yusuf
Ali v. Waohajuddin, AL R. 1914 AH. 373; Girdhar Das v. King Emp.

A LR, 1924 AR 77,
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addressees to the post office. Either the second clause or the
fourth clause of section 182 was applicable and the case could
be tried by the Panvel coust,

15.32. In another Bombay case,!, where the accused had
sent from Nandurbar letters by post to various merchants in
Bombay ordering goods and promising to pay op receipt of the
goods, but absconded after obtaining delivery, the High Court
held that the posting of the orders by the accused at Nandurbar
was one of the series of acts which went to make up the offence
of cheating, and the Magistrate at Nandurbar had jurisdiction
under section 182 to try the offence.

15.33. But in a Madras case,? where the accused at Manga-
lore sent by value-payabie post parcel bogus lottery tickets to the
complainant living in Trichur (Cochin State) and the latter paid
a certain sum on delivery of the parcel, the Madras High Court
held that the deception was practised at Trichur, the delivery
of property also took place there, and consequently, the offence
was committed in Trichar, and not in Mangalore. The post
office was held to be the agent of the accused both for delivering
thi}e packet to the complainant and for receiving the money from

.

15.34. In a Patna case® the view was taken that the offence
of cheating could be tried at the place from which the accused
made the false representation by sending a cheque which was
dishonoured, but in a Lahore case,* where the accused in district
B sent a lctter to his creditor in district G and falsely insured
it for a certain sum with the intention of relying on the postal
receipt of the letter as proof of discharge of his debt, it was
held that the court in district G had jurisdiction under section
179 of the Code to try offence of cheating.

15.35. The Supreme Court, however, in the case of Mobarik
Ali Ahmed v. State of Bombay? has decided the question entire-
ly under section 177 of the Code and analysed the position as
follows :—

“The offence of cheating under section 420 of the Penal
Code as defined in section 415 of the Code has two essential
ingredients, viz., (1} deceit i.e,, dishonest or fraudulent mis-
representation to a person, and (2) the inducing of that
person thereby to deliver property. In the present case, the
volume of evidence set out above and the facts found to be
true show that the appellant, though at Karachi, was making
representation to the complainant through letters, telegrams
and telephone talks, scmetimes directly to the complainant
and sometimes through Jasawalla, that he had ready stock
of rice, that he had reserved shipping space and that on
receipt of money he would be in a position to ship the rice
forthwith.

Y tn re Hormasi, AR, 1943 Bom, 183.

2 in re Antony D. Silva, ALR. 1949 Mad. 3.

3 Marcalfe v. Watson, ALR, 1924 Pat, 708.

4 Narain Das v. Prem Chand, AIR 1931 Notes 25f (Labore),
5 ALR. 1957 S.C. 857, 867-868. 23.
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“These representations were made to the complainant at
Bombay, notwithstanding that the appellant was making the
representations from Karachi. The position is quite clear
where the representations were made through the trunk
phone. The statement of the appeliant at the Karachi-end
of the telephone becomes a representation to the complainant
only when it reaches cogpition of the complainant at the
Bombay-end. This indeed has not been disputed.

"It makes no difference in principle i the representations
have in some stages been conveyed by telegrams or by letters
1o the complainant directly or to some one of the appeliant’s
agents including Jasawalia in that category, There is also
no question that it is as a result of these representations
that the complainant parted with his money to the tune of
about Rs. 3% lakhs on three different dates.

“On these facts it is clear that all the ingredients neces-
sary for finding the offence of cheating under section 420
read with section 415 have occurred at Bombay, In that
scrse the entire offence was committed at Bombay, and not
merely the consequence, viz., delivery of money, which was
one of the ingredients of the offence.”

15.36. On the strength of this analysis, it might be argued
in comparable cases that no part of the offence of cheating and
dishonestly inducing delivery of property takes place at the
accused person’s end and the entire offence is committed at the
deceived person's end. The application of either section 179
or section 182 might be regarded as of doubtful validity, There
should, however, be no objection in principle to the person
accused of cheating from a distance being triable for the offence,
Aot only at the place where his victim was deceived and/or
made to part with property, but also at the place from where
the accused has been carrying om his dishonest practices and
reaping the benefit. We therefore recommend that a special
lprcwision should be made ip section 181 on the following
mnes I—

“Any offence which includes cheating may, if the
deception is practised by means of letters or telecommunica-
tion messages, be inquired into or tried by any Court within
the local limits of whose jursdiction such letters or messages
were sent or were received; and any offence of cheating
and dishonestly inducing delivery of property may be inquir-
ed into or tried by any Court within the local limits of
whose jurisdiction the property was delivered by the person
deceived or was received by the accused person.”

15.37. In the absence of a special provision, the offence of
bigamy can be inquired into or tried only at the place where the
offence is committed. This fact, coupled with the statutory res-
traction! that a complaint by the aggrieved wife or husband is
necessary for initiating proceedings against the tigamist, places
undue obstacles in the way of prosecuting the latter. It makes
it easy for that person to go to a distant place, perhaps in another

15ee section 198 of the Code,
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State, get the second MAITIAge performed, return with impusity
to his or her usual place of residence and live with his or ker
second spouse in the same neighbourhood as the first. In other
countries where the law of monogamy is traditional and is enforc-
ed with greater rigour, such conduct would not be possible.

Since bigamy is conceived as ao offepce against the institution
of marriage i which society is concermed, we consider that practi-
cal opportugity to bring offenders before the courts should not
be depied by resiricting the venue 1O the local areas where the
bigamous marriage Wwas sctualiy performed. It should, in our
opinion, be extended to the local area where the offender last
resided with his or her lawfully married spouse. We recommend
that a mew sub-section should be included in section 181 on the

following lines t—-

“Any offence punishable under section 494 or section
495 of the Indian Penal Code may be inquired into or
tried by any Court within the tocal limits of whose jufis-
diction the offence was commiited or the offender last
resided! with his or her spouse by the first marriage.”

15.38. In the lLight of the above recommendations, section
181 may be amplified and revised to read as follows :—

«181. (1) Any offence of being a thug, of murder
committed by a thug, of dacoity, of dacoity with murder,
of belonging to a gang of decoits, or of escaping from
custody may be inquired into or tried by a Court within
whose local jurisdiction the offence was committed or the
accused person is found.

(2) Agy offence of kidmapping or abducting a per-
son may be inquired into oOr tried by a Court within
whose local jurisdiction that person was kidnapped or
abducted or was conveyed or concealed or detained.

(3) Any offence of theft, extortion or robbery mey
be inquired into or tried by a Court within whose locel
jurisdiction the offence was committed or the stolen pro-
perty which is the subject of the offence was possessed
by any person commitiing it or by any person who re-
ceived or retained such property kmowing or having
reason to believe it to be stolen property.

(4) Any offence of criminal misappropriation or of
criminal breach of trust may be inquired into or tried
by a Cousrt within whose local jurisdiction the offeace
was committed or amy part of the property which is the
subject of the offence was received or retained, or was
required to be returned or accounted for, by the accused
persom.

(5) Any offence which includes the possession of
stolen property may be inquired into or tried by a Court
within whose local jurisdiction the offence was commaitt-
ed or the stolen property was possessed by any person

1 Compare section 488(8), Cr. P.C.
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who received or retained it knowing or baving reason to
believe it to be stolen property.

(6) Any offence which includes cheating roay, if the
deception is practised by means of letters or telecommu-
nication messages, be inquired into or tried by any Court
within whose local jurisdiction such letters or messages
were sent or were received; and any offence of cheating
and dishonestly inducing delivery of property may be
inquired into or tricd by amy Court within whose local
jurisdiction the property was delivered by the person
deceived or was received by the accused person.

{7) Any offence punishable under section 494 or
section 495 of the Indian Pepal Code may be iaquired
into or tned by a Court within whose local jurisdiction
the offence was committed or the offender last resided
with his or her spouse by the first marnage.”

15.39. Section 182 does not require any modification, but
a5 it lists in peneral terms four types of cases where different
afternative venues are permissible it would be rore appropriate
te place the section immediately after 177 as section 178 and
put the existing 178 after section 183.

15.40. Proceeding to section 183, we notice an inconsistency
betwcen the wording of the opening part and that of the con-
cluding part which appears to have escaped judicial attention
or comment. The section deals with “an offence committed
whilst the offender is in the course of performing a journey or
vayage”, but prescribes that the venue may be laid in apy local
areas through or into which either “the offender or the person
against whom, or the thing in respect of which, the offcnce was
committed, passed in the course of thar jourmey or voyage”.
The last four words could only mean the journey or voyage
which the offender was in the course of performing when he
committed the offence. If strictly interpreted io this manner,
the section would seem to be of little or no practical application
to the common type of cases which it is obviously intended to
cover.,

i5.41. X is travelling by train from Bombay to Calcutta and
at some place not definitely known is killed and robbed. The
offender is traced but it cannot be sajd that he was performing
any journey when he commitied the ofience. He might have
rot into the train at one station, commmitted the offences and
got out of the traip at the same or the next station. While the
apparent intention of section 183 is to enpable the inquiry or trial
in such a case being held in any local area between Bombay and
Calcutta, the wording will stand in the way as it canpot be
shown that the accused was performing any journey. We re-
;ommend that the section shouid be redrafted on the following
ifes 1—

“When an offence is committed whilst the person by
or against whom, or the thing in respect of which, the
offence is committed is in the course of performing 2
journey or voyage, the offence may be inquired into or

Section 182.

Section 183 in-
correct wording.

commended,
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tried by a court through or into whose local jurisdiction
that person or thing passed in the course of that journey
or voyage.”

Scope of section 15.42. In a recent reported case,! some articles were stolen

183 not widened from a passemger travelling by train from ome place to another

by 5. 180. in Rajasthan. Subsequently these articles were recovered from
diffcremt persons at different places outside that State. When
these persons were prosecuted for the offence of receiving stolen
property in a Rajasthan court, the Rajastban High Court decid-
ed that section 183 bad no application, since the offence was
certainly not committed during the train journey of the complain-
ant and that ¥ section 180—vide illustration (b)—was relied
on, the offender could be tried only by a court within whose
jurisdiction the theft was actually committed. This appears to
us to be correct position and does not require any change.

Corresponding 15.43. Incidentally, we notice that the correspouding provi-
?f";m‘m in Esg- sion in England is to the effect? that “where an offence has been
ang. committed on any person, or on or in respect of any property, in

of on a vehicle or vessel engaged on any journey or voyage
through two or more local jurisdictions, the offence may be
treated, for the purposes of the preceding provisions of this Act,
as having been committed in any of those jurisdictions”. This
is somewhat narrower in scope and effect than the provision in
section 183 of the Code or the formally revised provision sug-
gested above.

Section 184 un-j 15.44. Soction 184 provides that “all offences against the

necessary. provisions of any law for the time being in force relating to rail-
ways, tclegraphs, the post office or arms and ammunition may
be inquired into or tried in a presidency-town whether the offence
is stated to have been committed within such town or not, pro-
vided the offender and all the witnesses necessary for the pro-
secution are to be found within such town.” The section was
taken from section 238 and 239 of the Presidency Magistrates’
Courts Act, 1877. Even if it served some useful purpose in
those days it does not appear to have been resorted to or
found useful in any appreciable number of cases in recent times.
The proviso seems to look only to the convenience of prosccu-
tion in requiring the presence in the presidency-towns of all the
witnesses for the prosecution. There appears to be no good
reason for this special provision applying only to the three presi-
dency-towns and in respect of only four Central Acts. The
section should be omitted.

Vonue in case of 15.45. Tt wiil be convenicnt at this stage to consider the
joinder of charges problem of venue in relation to joinder of charges and joint
and joint trials. trials for which provision is made in sections 234, 235, 236 and
239 of the Code. Except as provided in these sections there has
to be a scparate charge for every distinct offence of which amy
person is accused and every such charge has to be tried
separately under section 233. When under section 234, 235
or 236 an accused person may be charged with and tried at one
trial for all or more offences, it is but reasomable to assume

A\ Munna Lal v. State, ALR. 1964 Raj. 118
2 Section 3(3) of the Magistrates’ Courts Act, 1952,
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that the venue for the trial cap be laid in any local jurisdiction
within which any of those offences may be inquired into or
tried under the provisions of Chapter XV of the Code. Simpdlar-
ly when under section 239 two Or more persons may be charged
with and tried together for different offences, the prosecution
has a similar choice of venue for the trial.

. 15.46. This question has, however, beea frequently raised in

the courts in regard to a criminal copspiracy. It has now becn
held by the Supreme Court! that the court having jurisdiction to
try the offence of criminal conspiracy, even if those offences were
committed outside the jurisdiction of the court, as the provisions
of section 239 are not controlied by section 177. It was observed
in that decision, that “there is no reason why the provisions of
sections 233 to 239 may not also provide exceptions to section 17 7,
if they do permit the trial of a particular offence along with others
in ome court.” In another decision,? the Supreme Court has also
held that a court having jurisdiction to try the offences committed
in pursuance of the conspiracy cap try the main offence of cons-
piracy, even if it was committed outside the jurisdiction of the

court.®

15.47. However, since there appears to be a lacuna in the
venue provisions and this has led to controversies in the court
proceedings, we recommend that an expiess provision should be
made on the following lines : —

“184. Place of trial for offences triable together. —~Where—

{a) the offences committed by any person are such that
he may be charged with and tried at one trial for,
each such offence by virtue of the provisions of s€c-
tion 234, 235 or 236 or

(b) the offence or offences committed by several persons
arc such that they may be charged and tricd together
by virtue of the provisions of section 239,

the offences may be inquired into or tried by any court
competent to inquire into or try any of the offences.”

This provision would only be giving effect to a view accepted
by the Supreme Court as right and proper and would mot, i our
opinion, be prejudicial to the accused in any way.

15.48. Provision is made in section 185 for deciding any
question arising as to the court which “ought to inquire into Of
try an offence”. This formula was adopted jn sub-section (1) of
the section when it was revised by the Amendment act of 1923 to
make it clear that, in deciding the question, the High Court could
take into account, not only the convenience of the prosecution
or the defence, but also the competence of the forum, The High
Court,........... however, cannot decide a question under this

1 Prrushottam Das Dalmia v. State of West Bengal, (1962} 2 S.CR.
w6 ALR. 1961 S.C. 1589,
16011{ L. N. Mukherjea v, Siate, (1562) 2 S.CR. 116; ALR. 1961 5.C.
3S¢e also R. K. Dalmia v. Delhi Administration, (1963) 1 S.C.R.
253 ALR. 1961 S.C. 1821
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section unless the matter is brought to its notice with the proper
records. As was suggested by the Calcutta High Court in Stae
v. Sadananda Darji,! it would be convenient if the High Cowrt
made rules laying down the procedure to be followed by subordi-
nate courts in making a reference under this section.

15.49. With reference to sub-section (1) we considered a
suggestion that it should be ameanded so as to provide that the
coust which first took cognizance should try the offence, thercby
saving the tme of the High Court. Reference was made to the
agalogous provision in section 10 of the Civil Procedure Code,
but dilferent considerations must apply to criminal proceedings
where the question of proper forum could be of importance, both
to the prosecution and the defence. Where, for instance, pro-
ceedings for the same offence against different persons are institst-
cd in different courts, one on complaint and the other on police
report, the court which first took cognizance may not be the pro-
per forum, and the power to decide the question should be with
the High Court.

15.50. It will be noticed that the wording of sub-section (1)

of sub-sestien (1) is wide cnough to permit a reference being made by a subordinate

suggested,

Criticism  of sub-
-section (2).

Revision of sec-
tion 185—roecma-
mended.

court which has first taken cognizance of an offence e¢ven where
no other court subordinate to the same High Court has taken
cognizance of that offence. For a reference under sub-section {2),
however, the requisite condition is that two or more courts not
subordinate to the same High Court should have taken cognizance
of the same offence. While this difference in approach appears
to have been debiberate and for fairly obvious reasons, we feel
that no harm would be done by bringing sub-section (1) into lime
with sub-section (2) i this respect. Even where the question of
forum concerns only one High Court it need be referred to it for
decision only when two or more subordinate courts have taken
cognizance of the offence.

15.51. Sub-section (2) of section 185 is curiously ambivalent
in its approach. The first High Court may only decide that the
trial may proceed in the court subordinate to it. It cannot decide
that the trial should not proceed in that court but in the comrt
subordinate to another High Court. When one High Court decides
that the trial should proceed within ity appellate jurisdiction,
the other proceedings have to be discontinued. The rationale of
this cumbrous and dilatory provision in regard to a matter of
urgent importance to the accused person is difficult to vnderstand.
We recommend that it should be made as clear-cut and simple as
the provision in sub-section (1).

15.52. The section should be consolidated and revised on the
following lines :—

“185. Where two or more courts have taken cogpizance
of the same offence and the question atises as to which of them
ought to inquire into or try that offence, the question shall be
decided,—

{a) if the courts are subordinate to the same High Court,
then by that High Court and

TALR. 1952 Cal, 563.
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{b) if the courts ar¢ ot subordinate to the same High
Court, then by the High Court within the local linuts
of whose Appeliate criminal jurisdiction the proceed-
ings were frst compmenced; and thexeupon all other
proceedings in respect of that offence shall be dis-
continued”.

15.53. In this connection we considered whether it would be
desirable to vest in the Supreme Court the power now vesting in
the High Courts under sub-section (2), in view of the fact that
more than one High Court is concerned and the power to transier
cases from a court subordinate to one High Court to a court sub-
ordinate to another High Court is vested in the Supreme Court
under scction 527 of the Code. We however, came to the cou-
clusion that the question of proper forum is not of such difficulty
or importance as to merit a direct reference to the Supreme Court
ander the law. It can be adequately dealt with by the High Court
within whose appellate jurisdiction the proceedings in respect of
the offence were fisst commenced. Even in the extremely unlikely
case of three courts in three different States taking cognizance of
the same offence at about the same time, there is no reason why
the first High Court shouid not be empowered by law to decide
which of them should continue with the proceedings.

15.54. Section 186 confers on certain roagistrates a power to
initiate action against any person within their jurisdiction who is
reasonably suspected to have comvmitted an offence triable by a
court outside that jurisdiction. Though the magistrate does BOt
take cognizance of the offence in the technical sense, he is em-
powered by the section to inquire into it as if it bad been coms-
mitted within his jurisdiction, compe} the person to appear before
him and bind him to appear before a magistrate who will have
jurisdiction to inquire into the offence. The power is available
whether the offence is cognizable or non-cogpizable.

. 15.55. Since the procesdings under this section arc of a
judicial character, it is not necessary that District Magistrate and
Sub-divisional Magistrates should have the power to take action.
On the other hand, all Judicial Magistrates of the first class may
be authorised to take action without being specially empowered
by the State Government to do so. We recommend that the open-
il\lﬁ words of sub-section (1)} may be revised to read, “When a

gistrate of the first class sees reason to believe” etc.

15.56. Section 187 prescribes the procedure to be followed
after a person bas been arrested on a warrant issued by a Sub-
divisional Magistate or Magistrate of the first class. The Magis-
trate is required to send the person to the District Magistrate or
the Sub-divisional Magistrate to whom he is subordinate unless
there is already a warrant for that persom’s arrest issued by the
Magistrate having jurisdiction to try the offence. It is then pro-
vided in sub-section (2) that this procedure wilk not be necessary
if the arrested person is to be sent under section 186 to the coust
of a competent Magistrate in the same district. We consider that
all these controls and dilatory procedure are unnecessary and the
provisions of sectiop 186 (amended as proposed above) can be
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safely Jeft to their operation, We recommend that section 187
should be omitted.

15.57. The main provision in section 188 is that “when an
offence is committed by-—

(a) any citizen of India in any place without and beyond
india; or

(b) any person on any ship or aircraft registered in India
wherever it may be,

he may be dealt with in respect of such offence as if it had been
comumitted at any place within India at which he may be found.”
This furnishes the necessary procedural counter-part to those sub-
stantive penal laws which have extra-territorial application. Thus,
under section 4 of the Indian Penal Code, the provisions of that
code apply also to any offence committed by——

(1) any citizen of India in any place without and beyond
India; or

{2) any person on aay ship or aircraft registered in India
wherever it may be.

1t is explained in the section itsclf that the word “‘offence” includes
every act committed outside India which, if coromitted in India,
would be punishable under the Penal Code. To make the position
clearer still, section 3 provides that any person liable by any
Indian Jaw to be tried for an offence committed beyond Iudia shall
be dealt with according to the provisions of this Code for any act
committed beyond India in the same manner as if such act had
been done within Iadia.

15.58. The word “offence™ is also defined! in the Criminal
Procedure Code to mean aoy act or omission made punishable by
any law for the time being in force. Though the words “in India”
are not in the definition at the end, there can hardly be any doubt
that they have to be understood; and when section 188 refers to
the commission of an offence without and beyond India, the act
doae or omitted to be dope in foreign territory or on the high seas
constituting the offence has to be punishable as such by an Indian
law. Ir other words, in order to attract this procedural provision
the relative penal law must also have express extra-territoria
application on lines similar to section 4 of the Indian Penal Code.

15.59. We have already noticed in Chapter 1 that by virtue of
the definition of “India™ in section 4(1)(j) of the Criminai Pro-
cedure Code, any place in the State of Jammu and Kashmir is
a “place without and beyond India”. The result is that if a citizen
of India, whether he is a resident of that State or of some other
State in India, commits an offence in Jammu, he may be dealt
with at any place in apy other State of India where he may be
found, but before the charge is inquired into at the latter place,
the sanction of the State Government will be required {there beiog
ae Political Agent for the State of Jammu and Kashmir).? This
is indeed an anomalous and wnsatisfactory situatiop. Parliament’s

1 See section 4(1){o).
2 State v. Om Parkash, 1966 Cr. L.J, 366,
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power to legislate for the State does not at presenr extend to
items 1 and 2 of the Concurrent List, relating, respectively, to cri-
minal law and criminal procedure. We have recommended above!
that the anomaly should be removed by first suitably amending
the Constitution (Application to Jammu & Kashmir) Order, 1950,
under article 370 and then extending the two Codes to the State.

15.60. The use of the word *place” in clause {a) of section
188 may give rise to a doubt whether the section applies where
a citizen of India commits an offence on the high seas, or while on
board a foreign vessel, or in air space over foreign territory or the
high seas while on board a foreign aircraft. The wording of the
first proviso to the section also does not help resolve this doubt.
It was decided in a Bombay case? that the provisc does not apply
to an offence committed on a ship on the high seas since there is
no “territory”, and no Political Agent for the “territory”, in which
the offence is committed. It is desirable to amend ciause {a) as
well as the first proviso so as to make it clear that the section
applies when an offence is committed outside India by any citizen
of India, whether on the high seas or elsewhere.?®

15.61. An offence falling within clause (b) of section 188 is
extra-tertitorial onty when the Indian ship or aircraft is outside
India including its territorial waters, To this extent, the expression
“wherever it may be” is not precise. Clause (b) need not also
refer to all persong on an Indian ship or aircraft since citizens of
India are already covered by clause (a). The main paragraph
of the section snay be revised to read

“When an offence is committed outside India—

(a) by a citizen of India, whether on the high seas or
elsewhere; or

{b) by a person, not being such citizen, on any ship or
awcraft registered in india;

he may be dealt with in respect of such offence as if it had
been comrmnitted at any place within India at which he may
be found.”

15.62. The first proviso to section 188 requires to be simplifi-
ed and recast in view of the political changes that have taken
place in the last 20 years. It was originally framed with the
object of controlling the prosecution and trial in British India of
persong accused of committing offences in the former Indian
States. There were a number of Political Agents of the Govern-
ment of India appointed regionally for groups of these States to
look after the political relationship between the rulers and the
paramount power. When a British Indian subject was alleged
to have committed an offence in an Indian State, the charge as to
such offence could not be inquired into in a British ¥ndian pro-
vince unless the Political Agent for that State certified that jt ought
to be inguired into there. Where the offence was commiticd

V See para 1.9 above.
* Manue! Philip v. Emp., ALR. 1917 Bom. 280.
See also Po Thaung v. Emp., {1911) 12 Cr. LJ 198

S Article ? of the Convention on the Seas, 1958, definey the
term “high seas” to mean all parts of the sea that are nor included in
the territorial sea or in the inland waters of a State.
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outside India aitogether, the previous sanction of the Provincial
Government was required under the proviso,

15.63. The non vbstante clause which was inserted in the pro-
viso by the Amendment Act of 1923 could also be traced to the
same political considerations. The Select Comumittee, while re-
porting on this particular amendment, said :—

“Certain decistons of the Madrag High Court seen 10
make it doubtiul whether section 188 is subject to the provi-
sions of sections 179 to 184 and we think it is desirable tO
clear this up. We are not satisficd that this was the intention
of section 188, and in our opinion it is safer, when a man
tried in British India in respect of an offence commitied in a
Native State, to require the Political Agent’s certificate in every
case. The amendment which we propose will make this
clear.”

15.64. Since the section now applies mainly to offences com-
mitted by Indian citizens in foreign countrics or by foreigners on
¥ndian ships or aircraft, it would be appropriate to provide for
the previous sanction of the Central Government, rather than that
of the State Government. From the practical point of view the
existing provision requiring a certificate from the Indian envoy in
the foreign country appears to be unnccessary. It is also likely
to lead 1o undue delay in initiating proceedings. It could be left
to the Central Government to consult its envoy in the foreign
country to such extemt as it deems fit and proper.

15.65. The proviso refers to a “charge as to” the exira-
territorial offence being inquired into in India, This has Jed 10
a needless controversy as to the stage when the Political Agent’s
certificate or the State Governenent’s sanction has to be obtained
and produced before the court. While one view is that it is
sufficient to do so some time before the charge is framed against
the accused, some courts have held that it is a condition precedent
to the inquiry by the court into the offence.  This controversy
will be avoided by providing “that, notwithstanding anything in
any of the preceding sections of this Chapter, no such ofience
shall be inquired into or tried in India except with the previous
sanction of the Central Government.”

15.66. The second proviso is obscurely worded. The inten-
tion is apparently to import the principle laid down in section 403
of the Code and make it applicable in relation to further proceed-
ings under the Extradition Act in a foreign country for the same
offence. If the proceedings taken against a person under section
188 for an extra-territorial offence have resulted in a trial of that
person by a court of competent jurisdiction in Xadia and upon
such trial the person is convicted or acquitted or discharged of
the offence, section 403 will be directly applicable and will debar
his trial in India once again for the same extra-territorial offence.
This being so, it is difficult to give meaning to the periphrasis “bar
to subsequent proceedings apainst such person for the same
offence if it had been committed in India”. Section 403 applies
equally to an offence committed in India and to an offence com-
mitted outside India,

-
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15.67. We think that in so far as any such provision is re-
quired in the statute book, it should find a place in the E_xtrad'k
tion Act, 1962, rather than in the Code. What is required in
that Act is a provision to the effect that—

(a) while proceedings under section 188 of the Code are
pending against apy person in respect of any offence,
no procecdings for extraditing him from India shall
be taken in respect of the same offence either in
Iadia or outside India; and

{(b) if in such proceedings, the person is convicted, ac-
quitted or discharged of the offence by a competent
court, no extradition proceedings shall be taken
apajnst him in respect of the same offence either in
India or outside India.

We recommend that the second proviso to section 188 should
be omitted.

15.68, We considered a suggestion that section 188 should
be made applicable to Indian companies and corporations in the
same way as it applies to Indian citizens, This would, in our
opinion, be a case of putting the cart before the horse. It is only
when a substantive penal law applies also to Indian companies
in zespect of offending acts committed by them outside India that
a corresponding provision on the lines of section 188 will be re-
quired. The Indian Penal Code, for instance, does not envisage
the commission of offences by Indian companies outside India.
If in the case of some special law e.g., the Foreipn Exchange
(Regulation) Act, 1947, it is felt that Indian companies contra-
vening its provisions outside India should be lable to be tried in
India, it wouid be as easy, as it would be appropriate, to make a
special provision in that law itseif. As a general provision, sec-

tion 188 does not, in our opinion, require extension to corporate
bodies.

15.69. The question may arise whether ap Indian citizen who
has been tried by a court of competent jurisdiction in a foreign
country for an offence can be proceeded against for the same
offence when he is found in India, assuming of course that the
act committed by him is an offence punishable under an Indian
law having extra-territorial application. Section 403 of the Code
will not ie terms apply to such a case and it is a moot point
whether article 20(2) of the Constitution (which lays down that
“no person shall be prosecuted and punished for the same offence
more than once”) will of itself operate as a bar to the proceed-
ings under section 188. Since, however, the Government before
giving its sanction is bound to take into account this fact and ail
the circumstances of the trial in the foreign court, we do npot

co_nsidqr it necessary to suggest any change in the section from
this point of view.

15.70. In the light of the above discussion section 188 may
be revised to read :—
“188, When an offence is committed outside Iradia—

(a) by a citizen of India, whether on the high seas or
elsewhere; or
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(b) by a person, Bot being such citizen, on any ship or
aircraft registered in India;

he may be dealt with in respect of such'oﬁence as if it had
been commitied at any place within India at which he may

be found :

Provided that, notwithstanding anything in any of the pre-
ceding sections of this Chapter, Do such offence shall be in-
guired into or wied In India excepr with the previous sanc-
tion of the Central Government,”

15.71. Section 189 needs one or WO conseguential and minor
changes. Although the opening words “whenever amy such
offence as is referred to in section 188 is being inguired into or
tried” are comprchensive, the section applics only where an
extra-territorial offence is alleged to have been committed in a
foreign country. Ia oxder to make this clear it would be desir-
able to amend the opening words. Since the sanctioning autho-
rity under the first proviso to cection 188 is to be the Central
Government, the reference to the state Government in section 189
should be replaced by the Central Government, And since the
expression “‘Political Agent” as defined in the General Clauses
Act, 1897, means the principal officer represeating India in the
forcien country, we recommend that it should be replaced by “a
diplomatic or consular representative”.  Section 189 may accord-
ingly be revised to read —

«189. When any offence alleged to have been committed
in a territory outside India is being inquired into or tried
under the provisions of section 188, the Central Government
may, if i thinks fit, direct that copies of depositions made or
exhibits produced before a judicial officer in or for that terni-
torry or before a diplomatic or consular representative of India
in or for that territory shall be received as evidence by the
Court holdiag such inquiry or trial in any case in which such
Court might issue a comyumission for taking evidence as to the
matters to which such depositions or exhibits relate.”

B - Conditions requisite for Initiation of Proceedings.

15.72. The group of sections, from section 190 to section
1998, describes the methods by which, and the limitations sub-
ject to which, various Criminal Courts are entitled to take cog-
nizance of offences.

Section 190 first mentions the classes of Magistrates entitled
to take cognizance, and then says that cognizance may be taken—

“(a) upon receiving a complaint of acts which constitute
such offence;

(b) upon a report in writing of such facts made by any
police officer;

{¢) upon information received from any person other
than a police officer or upon his own knowledge or
suspicion that such offence has been committed.”
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15.73. Clause (c) is of limited practical importance as resort
to it is not had in many cases, Leaving !.hat alope, and speak-
ing broadly, the cases fall into two categories :—

{1) those started on complaint; and
(2) those started on a police-report.

A “complaint” is defined in section 4(1) (k) as not including the
“report of a police officer™. It seems to us, however, that there
is no practical advantage in distinguishing a case started on a
complaint from a case started on “the report of a police officer”
which is not given under section 173. In Chapter XXI of the
Code, where two different procedures are laid down for the trial
of two different kinds of cases, the point of distinction is whether
the case was instituted on a “police report” or not, and the ex-
pression “the report of a police officer” is not used, The same
is the case in Chapter XVIIL

15.74. At first sight, of course, the difference in meaning
between a “police report” asd the “report of a police officer” may
seem slight, but authoritative decisions show that the expression
“police report”, which was in fact the expression uvsed in clause
(b) of section 190(1} before 1923, has a technical conpotation,
limited to a report made by an investipating officer under section
173 of the Code. Such an investigation can only be of a cogniz-
able offeace, or if made into a non-cognizable offence, it must be
with the permission of a Magistrate required by section 155. We,
therefore, consider it important that Magistrates should be readily
able to distinguish a case instituted on a “police report” from
apy other kind of case; and to facilitate this, we propose, that
the expression “police report” should be clearly defined in  the
Code itself, and the definition should follow the iudicial decisions,
limiting jt to a report made under section 173, For the same
reasons, we propose that clause (b) of section 190, sub-section
(1) should mention only a “police report”, leaving other kinds
of reports by a police officer to be treated as complaints, We
have already proposed the necessary verbal alteration in the defi-
nition of “compiaint” now contained in section 4.

15.75. These proposals, we hope, will do away with the con-
troversy whether the present wording of section 190(1){b) does
or does pot include a report made regarding a non-cognizable
offence investigated by a police officer without the orders of a
Magistrate, which on occasions has arisen. At the same time,
there will be a clear-cut division between cases properly investi-
gated by the police and others, and the distinction between cases
instlimted on a police report and other cases will be easy to
make.

15.76. Section 190 authorises only a Presidency Magistrate,
a District Magistrate or a Sub-divisional Magistrate to take cogni-
zance of offences, and leaves any other Magistrate to be specially
empowered in that behalf, so that a first class Magistrate cannot,
without such special power, take cognizance. We find no great
advantage in this scheme, as most of the cases have to be handled
by fist class Magistrates and, in practice, we gather, ali first class
Magistrates have to be so empowered. We feol that ail fizst class
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inagistrates can be safely entrusted with this power, and the for-
mal step of specially empowering them can be done away with.
We therefore propose to mention all first class Magistrates in the
section itself, leaving magistrates of the second class to be spe-
cially empowered. We assume, of course, that first class powers
are conferred on magistrates only when they are experienced
enough to exercise them.

15.77. There remain two small matters about this section. It
opens with the words “Except as hereinafter provided”, while in
fact the provisions that follow are not in a strict sense “‘excep-
tions”, but only additional requirements for initiating proceed-
ings, It would im our view, be more appropriate to use the
words “subject to the provisions of this Chapter”™,

15.78. Ciause (¢) of sub-section (1) authorises a magistrate
to take cognizance of an offence not only on his own knowledge,
but also on suspicion that an offence has been committed. We
recognize that a police officer can, in certain circumstances, act
on suspicion—(reasonable of course)—that an offence has been
committed;* but we do not think it wise to place such a responsi-
bility on a judicial officer, and we therefore propose to delete that
provision from the clause.

15.79. Before concluding we wouid like to mention one as-
pect of section 190 which has been discussed in the couvrts but
which does not seem to require any change in its wording., It
will be noticed that section 190 provides that certain magis-
trates “may” take cognizance of offences if certain copditions are
satisfied. It has at times been argued in court and the argu-
ment accepted, that, despite the use of the word “may” a magis-
trate is bound to take cognizance of an offesce if there is before
him a proper complaint, or a proper police report. At other
tiznes, as in a recent case in the Supreme Court, it has bees ob-
served that a Magistrate has ample discretion in this respect and
if on looking at a police report he finds that there has not been a
thorough investipation he can, without taking cogmizance, order
further investigation. We take it, therefore, that a mapistrate has
certain discretion in this conpection but as this discretion is judi-
cial in nature, it is limited in its scope, and that is how it should
be. We, therefore, do not propose to disturb the language of
the section.

15.80, We would accordingly revise the section to read as
follows :—

“190. Cognizance of offences by Magistrate.—( 1} Subject
to the provisions of this Chapter, any Presidency Magistrate
or Judicial Magistrate of the first class and any Magistrate of
the second class specially empowered in this behalf under sub-
section (2), may tzke cognizance of any offence—

{a) upon receiving a complaint of facts which constitute
such offence;

{b) upon a police report of such facts;

i Cf. Section 54.
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{¢) upon information received from- any person other
thap a police-officer, or upon his own kngwlcdge,..
...... that such offence has been committed,

(2) The Chief Judicial Magistrate may empower any
Magistrate of the second class to take copnizance under sub-
section (1) of such offences as are within his competence to
inquire into or try.

15.81. Since clause (c) of section 190(]) contemplates the
possibility that cognizance of an offence may have been taken by
a Magistrate because of his own knowledge or his own informa-
tion, a safeguard has been provided in section 191 that in such a
situation the accused must be told, “before any evidence is taken,”
that be is entitled to have the case tried by another court and if
he so chooses, “the case shall be committed to the Court of Ses-
sion or transferred to another magistrate”, This rests on the view
that administration of fustice should always appear to be up-
biased. Ag the provision now stands, however, it is possibie that
a magjstrate may, in spite of the accused’s previous abject, go
on with the inquiry in order to commit him to the Court of
Session. The proper and dignified course for a magistrate would,
in our opinion, be to make over the case to another magistrate
as s00n as an objection is raised. This procedure would be fairer
to the magistrate as well as the accused. If cognizance is taken
by a magistrate under clause {¢) and the accused objects to the
magistrate hearing the case, the case must at once be made over
to another magistrate competent to inquire into or try it. No
mention of the Court¢ of Session would then be necessary in  the
section. We recomsmend that it should be modified as foilows :—

“191, When a Magistrate takes cognizance of an offence
under clause {c) of sub-section (1) of section 190, the
accused shall, before any evidence is taken, be informed that
is entitled to have the case inquired into or tried by another
Magistrate, and if the accused, or any of the accused if there
be more than one, objects to further proceedings before the
Magistrate taking cognizance, the case shall be transferred
fo such other Magistrate as may be specified by the Chief Judi-
cial Magistrate in this behalf.”

15.82, Section 192 has two sub-sections. The first em-
powers a Chiel Presidency Magistrate, a District Magistrate or a
Sub-divisional Magistrate to transfer a case after taking cognizance
of it, to another magistrate subordinate to him. This is a neces-
sary power for the proper arrangement of criminal work and the
object is that senior magistrates may find it convenient to look
at most of the cases in the first instance but after taking cogni-
zance send them for disposal to their subordinates. The second
sub-section enables a District Magistrate to clothe a first class
Magistrate with powers like his own under sub-section (1). This
again is useful in order to relieve the District Magistrate of un-
necessary burden.

15.83. Section 192 is placed with other sections which deal
with cognizance of offences by criminal courts and, as far as the
cxpress provisions of the Code are concerned, they speak of cog-
nizance only of offences. Section 192( 1), however, speaks of
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“any case of which he (i.e. the Magistrate) has taken cogni-
zance”. The Couris have therefore been persuaded to hold that
the power of transfer mentioned in section 192(1) inciudes the
power to transfer ail kinds of cases under the Code, and not oniy
cases concerned with offences. In concrete terins, the decisions
hold that mot only an ordinary case umder the tndian Penal Code
can be thus transferred but also proceedings under section 107
or 133 or 145 of the Criminal Procedure Code. We take no ex-
ception to this interpretation. We feei, however, that it is a_bit
inconguous that this kind of power of transferring proceedings
ander section 107, Cr. P.C. should be included in a provision
which in its proper context should deal only with “offences” and
their cogaizance, The power of transferring other proceediogs
pecessary as it may be—should be mentioned in a more suitable
context. The language of section 192 should be changed to make
it clear that it has nothing to do with trapsfer of a case other than
a case involving an offence. The provision for transferring other
kinds of cases will be placed in the Code elsewhere,

15.84. We recommend that section 192 should be revised as
follows :—

“192. Making over of cases to Magistrate—(1) Any Chief
Judicial Magistrate may, after taking cognizance of an
offence, make over the case for inquiry or trial to any compe-
tent Magistrate subordinate to him.

(2) Any Magistrate of the first class empowered in this
behalf by the Chief Judicial Magistrate may, after taking cog-
nizance of an offence, make over! the case for inquiry or trial
to such other competent Magistrate as the Chief Judicial
Magistrate may, by general or special order, specify.”

15.85. Sub-section (2} of section 193 provides that Addi-
tional Sessions Judges and Assistant Sessions Yudges shall try
such cases only as the State Goveroment may direct them to try
of as the Sessions Judge of the division may make over to them
for trial. It appears upnecessary to bring the State Government
into what is, mainly, a matter of distribution of work among the
courts in district, a matter of day to day control of the work of
the courts which, as pointed out by the Supreme Court,® must
rest with the High Court. In Bombay, the power of the State
Government to issue directions under this provision is exercisabic
only in consultation with the High Court. Even this restricted
power need not be retained with the State Government. As it is,
the distribution of cases is mainly attended to by the Sessions
Judges and they should continue to do so under the overall con-
trol of the High Court. We recommend that the sub-section may
be amended to read-—

“(2) Ap Additional Sessions Judge or Assistant Sessions
Judge shall try such cases only as the Sessions Judge of the
division, by general or special order, may make over to him
for trial or as the High Court, by special order may direct him

to ry.”

1 Cf. section 528, (2) and (4}.
35rate of Assam v. Ronga Muhammed, ALR. 1967 S.C. 903,

.J - ﬂ.,fy_’r' L
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15.86. Section 194 deals with the cognizance of offences by
the High Court. We have discussed above in Chapter I the
question whether the ordinary orieinal criminal furisdiction of the
Calcutta High Court requires to be retained, and recommended
that it should be abolished and that the City Sessions Court in
Calcutta should have the same complete jurisdiction with regard
to criminal cases as in Bombay and Madras. Since the otber
High Courts do not exercise ordinary original jurisdiction there
is no need for sub-section (1) of section 194,

15.87. Sub-section (2) of section 194 deals with a specijal
procedure known as “information by the Advocate General”. It
provides that the Advocate General may exhibit information
atainst persons to the Hirh Court for all purposes for which Her
Majesty’s Attorney General may exhibit information on behalf
of the crown in the High Court of Justice in England. This
special procedure has been considered in England as too dilatory
and too inconvenient to afford any satisfactory remedy* and
seems to have been used but rarely. The last such case? to be
filed in Eneland was in 1910 in respect of a libel on the king.
The procedure has since been abolished altogether.?

15.88. In India also the procedure has seldom been used.
The last case under this provision seems to be one filed in the
Patna High Court in 1930. TIn that case$ where information
was exhibited against certain person for fabricating and giving
faise evidence on a capital charge, it was observed by the Privy
Council that the procedure adopted “of an ex-officio information
was unfortunate and undoubtedly prejudicial to the accused”,
and further that the case “did not differ from other cases of
perjury and conspiracy which have been tried by the ordinary
procedure and its result, it is to be hoped, will be to discourage
the recourse to unusual procedure in similar cases in future”. In
two other cases® both involving contempt of court, references
were made to section 194(2) as contentions were raised in both
cases that the proper procedure to be adopted for initiating con-
temnt of court proceedings was the one prescribed in section
194 (2). Yn both cases the Courts held that the procedure under
section 194(2) is not to be preferred. This procedure which is
not mecessary and has so little to commend it need not be retain-
ed, especially as the corresponding provision in English law on
which it was modeiled has been abolished.

15.89. We would therefore recommend that section 194 be
repealed,

15.90. Section 195 deals with prosecution for three different
groups of offences. viz. contempt of lawful authority of public
servants, certain offences against public justice and certain
offences relating to documents given in evidence. The second
and third groups are connected in that both of them affect the

TR v. Davies {1906} TKB pape 41.

2R. v. Mylius (1910).

¥The Criminal Law Act 1967 (CS8) Section 6(6).

S Dwarkanath vs. Emp. AI1R. 1913 PC. 124,

8In re an Advocate of Allahabad, ALR. 1935 Al 1;
 In re Tushakan® Ghosh, ALR. 1935 Cal. 419,
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administration of justice. Clause (a) of sub-section {1) and
sub-section (5) concern public servants, clause (b) and (¢) of
sub-section (1), sub-section (2) and sub-section (3) concern
the Courts, and sub-section (4) relates to both. It would, in
our opinion, be conducive to clarity if the two subjects are
dealt with in separate sections. We recommend that section
195 may be split up on the lines indicated above.

15.91. The first section may be as foliows :—

“194. Prosecution for contempts of lawful authority of
public servants.—{1) No Court shall take cogmizance---

(a) of any offence pumishable under sections 172 to 188
of the Indian Penal Code, or

(b) of any abetment of, or aftermpt to commit such
offence, or

{c) of any criminal conspiracy to commit such offence,
except on the complaint in writing of the public servant con-
cerned or of some other public servant to whom he i3 sub-
ordinate.

{2} Where a complaint has been made by a public ser-
vant under sub-section (1), any authority to which he is
subordinate may order the withdrawal of the complaint and
send a copy of such order to the Court; and upon its receipt
by the court no further proceedings shall be taken on the
complaint.”

15.92. Under clauses (b) and (¢} of section 195(1), the
complaint of the civil, revenue or criminal court concerped is
necessary for any criminal court to take cognizance of certain
offences against public justice or certain offences relating to
documents given in evidence. As observed in a Madras case,?
“this salutary rule of law is founded om common sense, The
dignity and prestige of Courts of law must be upheld by their
presiding officers, and it would never do to leave it to parties
aggrieved to achieve in one prosecution gratification of personal
revenge and vindication of a Court’s honour and prestige. To
allow this would be to sacrifice deliberately the dispassionate
and impartial calm of tribunals and to allow a Court’s prestige
to be the sport of personal passions”,

15.93. Tt will be noticed that while clause (b) applies when
any of the specified offences is committed in, or in relation to,
any proceeding in any Court, clause (c) applies only when the
offence of forgery etc. is “alleged to have been committed by a
party to any proceeding in court in respect of a document pro-
duzed or given in evidence in such proceeding”. An important
peint that has to be considered here is whether the restriction
of the application of the section to a party to the proceeding
should be retained. The purpose of the section is to bar private
prosecutions where the course of justice is sought to be pervert-
ed, leaving it to the Court itself to uphold its dignity and pres-
tige. On principle, there is no reason why the safepuard in
clause (c) should not apply to offences committed by witnesses®

} Ramaswamy v. P. Mudaliar AR, 1938 Mad. 173, 174,
2 An iltustration of forgery by & witness is furinshed by the fach §
Dr. 8. Dutr v. State of UL, ALR, 1966 5.C, $23.
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also, Witnesses need as much protection against vexatious pro-
secutions as parties and the Court should have as much control
over the acts of witnesses that enter as a component of a judicial
proceeding, as over the acts of parties. If, therefore, the provi-
sions of clause (c¢) are extended to witnesses, the extension
wouid be in conformity with the broad principle which forms the
basis of section 195.

15.94. Another question which arises in this coonection is
whether persons who abetted the offence but are not parties to
the proceeding come within the purview of clanse (c). It would
seern that their case is covered by sub-section (4) by which the
provisions of sub-section (1) are made applicable to abetment.

In an old case,’ the Bombay High Court took the view that
if 2 criminal court were to try the abettors it would in fact be
taking cognizance of the principal offence committed by the
party without a complaint from the court which is specifically
forbidden by section 195(1)(c). They also observed that sub-
sgction (4) of section 195 “appeared to lend countenance” to
this view.

Many High Courts, however, have taken the contrary view
that in the case of persons who are not parties to the proceed-
ing and are alleged to have abetted the commission of forgery
by a party, a complaint by the court is not necessary for prose-
cuting them. This leads to the somewhat incongruous situation
that while the main offender could not be prosecuted without
sanction, any minor aiders, or abettors or accessories of his
could be so prosecuted.

15.95. Another controversial point is, where an offence
specified in clavse (c) is alleged to have been committed by
several persons of whom only one is a party o the court pro-
ceeding, can the others be prosecuted without a complaint from
the court, and also, can the court make a complaint apgainst
those persons who are not parties? Different views have been
expressed by the High Courts on both these questions.

15.96. Taking an over-all view of the matter and keeping
in mind the object of the section, we consider that the scope of
clause (c) should not be restricted to offences comomitted by
parties to the court proceeding. The clause should apply when
any of the specified offence is alleged to have been committed by
anyv person i respect of a document produced or given in
evidence in any proceeding. It should also apply, as provided
in sab-section (4), to criminal conspiracies, abetments and
attempts to commit any such offence in respect of amy such
document,

15.97. Thoueh the question has occasionally arisen whether
and when a particular impugned document was actually “produc-
ed or given in evidence in such proceeding”, the expression is
clear enough and we do not consider it necessary to alter it.

15.98. Sub-section (2) of section 195 defines the term
“court”™ where it occurs in clauses (b) and (¢) of sub-section

1In re Narayen Dhonddev Risbud, (1910) 12 Bom. L.R. 383,
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(1) as including a civil, revenue or criminal court but not in-
cluding a registrar or sub-registrar under the Indian Registra-
tion Act, 1877, (This reference is now to be read as a reference
to the Indian Registration Act, 1908). In the Code as enacted
in 1898, the definition used the word “means” instead of “in-
cludes”. The latter word was substituted by the Amending Act
of 1923. This naturally raises the question what else, besides
civil, revenue and criminal courts, is covered by the generic term
“court”, As observed by the Supreme Court in Virinder Kumar
Sarvawadi v. The State of Punjab.}—

“It is familiar feature of modern legislation to set up
bodies and tribupals and to entrust to them work of a judi-
cial character but they are not courts in the accepted semse
of that term. * * * * It may be stated broadly that what
distinguishes a Court from a guasi-judicial tribunal is that it
1s charged with a duty to decide disputes in a judicial manner
apd declare the rights of parties in a definitive judgment.
To decide in a judicial manner involves that the parties are
entitied as a matter of right to be heard in support of their
claim and to adduce evidence in proof of it. And it also
imports an obligation on the part of the authority to decide
the matter on a consideration of the evidence adduced and
in accordance with law. When 2 question therefore arises
as to whether an authority created by an Act is a Court as
distinguished from a quasi-judicial tribunal, what has to be
decided is whether having regard to the provisions of the
Act it possesses all the attributes of a Court.”

15.99. In apy concrete case this question is bound to raise
difficult and complex issues. Consequently we have a long series
of cases over the years deciding what tribunals and officers acting
in a_ judicial capacity should be regarded as courts and what
should mot be so regarded. The substitution of “includes” for
“means” in the definition has, if anything, added to the diff-
culties of the problem. We consider that for the purpose of
clauses (b} and (c), “court” should mean a civil court or a
Teveniie cOurt or a criminal court properly so called, but where a
tribunal created by an Act has all or practically all the attributes of
a court, it might be regarded as a court only if it is declared by
that Act to be a court for the purposes of this section. This would
make the position clear to all comcerned, and particularly to
criminal courts when required to take cognizance of offences fall-
ing within the scope of clause(c). They would then be left with the
comparatively easy question whether the judicial body or autho-
rity before which the document was produced or given in evi-
dence was a civil court or a revenuc court or a criminal court.

15.100. The present definition of “court” specifically ex-
cludes registrars and sub-registrars functioning under the Indian
Registration Act. This appears to have been dope in 1898 in
order to settle controversy as to whether these officers when
acting in a quasi-judicial manner in connection with the registra-
tion of documents should be regarded as courts for the purposes
of section 195(1) of the Code. The view of the Bombay High
Court® was that they were not courts since section 84 of the

1¢1955) 2 S.C.R. 1043, 1D18.
Q. E.v. Tulja, ILR. 12 Bom. 36, . A

)\
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Indian Registration Act did not mention section 195 of the Code
while declaring for what purposes they should be deemed to be
public servants and the proceedings before them should be deem-
ed to be judicial proccedings. A full bench of the Madras High
Court! held the contrary that the registrer who has the power
under section 75 of the Act to summon and enforce the atten-
dance of witnesses and to compel them to give evidence “as if
he were a civil court”™ is in all essentials a court.  The Allahabad
High Court dissented from this view and observed® :—

“The word “court” must be taken in its ordinmary sense,
and the word would not in ordinary language be one used of
the Registrar.  Throughout the fndian Registration Act, the
Registrar is described as an officer and his place of business
as an office. When it is necessary to invest him with the
powers of a court the language used is language which clearly
mmplies that he is not a court. Section 75 of Act IIl of 1877
makes use of the expression ‘as if he were a civil court’. In
section 483 of the Code of Criminal Procedure he is to be
deemed a civil court for special purposes.”

We consider that the specific exclusion of repistrars and sub-
registrars is unnecessary, as they cannot be regarded as civil
courts for the purposes of section 195.

“Tn clauses (a) and (b) of sub-section (1), the term
‘court’ means 2 civil, revenue or criminal court, and inchudes
a tribunal constituted by or under a Central, Provincial or
State Act if declared by that Act to be a court for the pur-
poses of this section.”

15.101. Section 195 in so far as it applies to prosecution for
certain offences against public justice may accordingly be revised
as follows :—

“195. (1) No Court shall take cognizance—

(a)} of any offence punishable under any of the follow-
ing sections of the Indian Penal Code, namely, sec-
tions 193 to 196, 199, 200, 205 to 211 and 228
when such offence is alleged to have been commit-
ted in, or in relation to, a proceeding in any Court, or

(b) of any offence described in section 463, or punish-
able under section 471, section 475 or section 476,
of the same Code, when such offence is alleged to
have been committed in respect of a document pro-
c(i:‘uced or given in evidence in a proceeding in amy

ourt,

except on the complzint in writing of that Court, or of some other
Court to which that Court is subordinate.

{2} In clauses (a) and (b) of sub-section (1), the term
“Court” means a civil, revenue or criminal court and includes a
tribunal constituted by or under a Central, Provincial or State Act
if declared by that Act to be a Court for the purposes of this
section,

A Atchkayya v, Cangayya, ILR. 15 Mad. 138.
20 E. v. Ram Lal, ILR. 15 All. 41, 143,
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(3} For the purposes of this section, a court shall be deemed
to be subordinate to the court to which appeals ordinarily lie
from the appealable decrees or sentences of such former Court,
or in the case of civil court from whose decrees no appeal ordi-
narily lies, to the principal court having ordinary original civil
jurisdiction withio the local limits of whose jurisdiction such civil
cowrt 1s situate :

Provided that—

{a} where appeals lie to more than one court, the appel-
late court of inferior jurisdiction shall be the court
to which such court shall be deemed to be subor-
dinate; and

{b) where appeals lie to a civil and also to a revenue
court, such court shall be deemed to be subordinate
to the civil or revenue court according to the nature
of the case or proceeding in connection with which
the offence is alleged to have been committed.

(4) The provisions of sub-section (1) shall apply also to
any criminal conspiracy to comrmit, or attempt to commit, or the
abetment of, any offence specified therein as they apply to such
offence,

15.102. Under section 196 a complaint made by order of,
or under authority from, the State Government or some officer
empowercd by the State Government is necessary to initiale pro-
ceedings for a variety of non-cognizable offences punishable under
different sections of the Indian Penal Code. First come ail the
offences against the State punishable under sections 121 to 130,
except section 127 which relates to receiving property taken by
war or depredation against any power in alliance or at peace with
the Government of India. Though all these offences (except
two) are triabie only by a Court of Session and the minimum
punishment is imprisonment for seven years or more, the offences
are non-cognizable under the Second Schedule to the Criminal
Procedure Code and, at the same time, private complaints are
shut out by section 196 of that Code. The object of this sec-
tion which provides an exception to the general rule that a cri-
minal prosecution can be initiated at the instance of amy person
is to prevent unauthorised persons from intruding in matters of
State by instituting prosecutions and to secure that such prosecu-
tions shall only be instituted under the authority of Government.!
We do not find any good reason for excluding only section 127 of
the Penal Code from the purview of this section. Further, it
seems to us that, in addition to the State Government, the Central
Government also should have the authority to imitiate prosecu-
tions by ordering a complaint. Tt is conceivable that in some
circumstances {he Central Goveroment might be more concerned
with prosecuting the offender than a State Government. We note
that untit 1937 this authority was vested in the Governor-General
in Council, the Local Government or some officer empowered by
the Governor-General in Council.

1See Bal Gangadhar Thak, 1L.R. 22 Bom. 112{(125}.
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15.163. The second group of offences covered by section 196 Prosecution  of
are the offender, punishable under Chapter TXA of the Indiap gicction offesces—
Penal Code except section 171F so far as il relutes to persona- "oor
tion. This Chapter was mserted in the Indian Penal Code by
the Indian Election’s Offences and Inguiries Act, 1920, and for
the first time made various corrupt and illegal acts committed dur-
ing elections, likely bribery, undue influence, making fulse state-
ments, personation etc., punishable offences, A wide definition of
election as denoting an election for the purpose of selecting mem-
bers of any legislature, municipality or other public authority of
whatever character was inserted by the same Act in section 21! of
the Penal Code, It was felt that the purity of all elections should be
maintained by penalising various corrupt and illegal practices
but at the same time in order to allay the apprehensions of several
local governments that the new penal provisions were likely to
be abused, specially in rural areas, for putting one’s personal
enemies into trouble by foisting false cases on them after an elec-
tion, reference to this Chapter of the Penal Code was included
in section 196 of the Criminal Procedure Code. 1t was thought
that this would give some discretion to the Government to deter-
mine whether criminal proceedings were warranted in the circum-
stances of each case so that wvexatious proceedings instituted
solely on the basis of political animosity by private individuals
could be avoided. This secondary object was certainly achieved
but it is doubtful whether the penal provisions ostentatiously put
in the Penal Code, but effectively blunted by section 196 of the
Procedure Code, helped to maintain the purity of elections to any
appreciable extent.

15.104, This difficulty was realised in some provinces in Personation ex-
regard to the offence of personation punishable under section tc.'“defgg"?mlag‘;‘
171F of the Pepal Code. Even a person blatantly committing o0 0 =2 194
this offence at the polling booth could not be arrested or other-
wise proceeded against on the spot since the offence was non-
cognizable and the compiaint of an empowered officer was requir-
ed for prosecuting the offender in court. The Criminal Proce-
dure Code was locally amended by four provinces excluding this
offence from the scope of section 196 and making it cognizabie.

This lead was foliowed up in the Representation of the People
Act, 1951, and the amendment became applicable throughout
India.

15.105. The experience of the last 20 years in the field of Exclusion of all
countrywide democratic elections shows that unless these impe- election Odﬂ;%‘“m
diments to prosecution are removed, the mere fact that bribery, T®mmen
undue mnfluence, characler assassination etc., are punishable on
conviction by a criminal court, makes little difference and these
corrupt practices are indulged in with impunity. The number of
complaints lodged by the Government or empowered officers in
regard to election offemces (apart from personation) is naturaily
very small. Under the party system of government prevalent
throughout the country it wiil, no doubt, be embarrassing for the
State Government 1o decide in the first instance whether a com-

laint ought to be lodged in a particular case. Whichever way
it decides this question it is most likely that political motives and
prejudices will be aftributed to it. It is possible that if the bar

1 See Explanation 3. Section 6 wmakes the definition applicable 10
Chapter IXA of the Code also.
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contained in section 196 of the Code is removed there will be 2
spate of private compiaints, including quite a few vexatious ones
for the sake of harassment, but we fecl that this possibility must
be faced in the intercst of free and fair elections. We recom-
mend that all election offences should be excluded from the
purvicw of section 196. We would also recomniend that neither
illegal payments in connection with an election nor failure to keep
giection accounts need be offences punishable under the Penal
Code and accordingly sections 171 H and 171 I of that Code
be repealed.

15.106. The third item in section 196 is any offence punish-
able under section 108A of the Indian Penal Code. This section
docs not exactly create an offence but only explains that a person
abets an offence who, in India, abets the commission of an act
outside India which, if committed in India, will constitute an
offence. It is a form of abetment which along with other forms
is punishable under different sections of the indian Penal Code.
An abetment of the nature described in section 108A is congniz-
able or non-cognizable according as the offence abetted is cogniz-
able or non-cognizable. The object of a provision in section
196 that a court shall take congmizance of such abetment only
on complaint made by order of the State Government appears to
be to keep under control prosecutions which might impinge on
foreign relations in general, and relations with the former Indian
States in particular. (Incidentally, it should be noticed that when
a person in Punjab abets the commission of an offence in Kashmir,
the abetment falls under section 108A of the Penal Code and
consequently attracts section 196 of the Criminal Procedure
Code. In view of the external affairs aspect of the matter, pro-
ceedings for abetment of extra-territorial offences should, in our
opinion, reguire a complaint made by order of the Central Gov-
emment or of the State Government,

15.107. The offences under section 153A, section 295A and
section 505 of the Penal Code continue to be momn-cognizable,
though by an amendment of that Code in 1961 the maximum
punishment has been increased to three years. We recommend
that, in regard to these offences also, proceedings should require
a complaint made by order either of the Central Government or
of the State Government.

15.108. Section 294A of the Indian Penal Code makes it an
offence to keep an office for, or to publicise, any unauthorised
lottery and the offence is non-cognizable. We see no reason why
private complaints in respect of this offence should be shut out
and recommend that the section should be left out of section 196.

15.109. The latter part of section 196 is unnecessarily com-
plicated. The complaint necessary for initiating proceedings may
be made “by order of, or under authority from, the State Gov-
ernment or some officer empowered by the State Government in
this behalf.” We recommend thar this should be simplified to
complaint made by order of the Centrai Government or of the
Statc Government. A simple provision of this type would avoid
the time-consuming controversies that are frequently raised in
the courts as to whether the officer has been duly empowered by
the State Government, whethér the authority to lodge the parti-
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cular complaint bas duly emanated from that officer or from the
Government and so oa.

15.119. Finally, we propose that amy criminal conspiracy to
commit any of the offences covered by section 196 should also
be covered by that section, imstead of by clause (1) of section
196A as at preseat,

15.111. Section 196 may accordingly be revised to rcad ~—

“196. No courp shall take cognizance of—

(a) any offence punishable under Chapter VI, section
153A, section 295A or section 505 of the Indian
Penal Code, or

(b) any criminal conspiracy to commit such offence, or

(¢} any such abetment as is described in section 108A
oi the Indiap Pena] Code,

excopt upen complaint made by order of the Central Government
or of the Statc Government.”

15.1i2. Section 196A was inserted in th2 Criminal Proce-
dure Code by the Criminal Law Amendment Act, 1913, which
made criminal conspiracy as such an offence by inserting sections
120A and 120B (Chapter V-A) in the Indian Penal Code. It
was apparcnily felt that, in the case of petty conspiracies made
punishable for the first time by sub-section (2) of section 120B,
private complaints should not be freely allowed and prosecutions
should be instituted only when npecessary in the public interest.
The section classifies such criminal conspiracies in two groups
and makes a fine distinction as to the manner of initiating pro-
ccedings. There scems to be no point in this refinement.

it has been auvthoritatively beld by the Supreme Court! that
when the object of the conspiracy is to commit a cognizable off-
ence, such as cheating and dishonestly inducing delivery of pro-
perty, and other non-cognizable offences such as forgery were
also commilted as steps for effecting this object, the consent of
the State Government or District Magistrate is not required under
clause (2) of section 198A. In view of this decision, we do not
consider that any clarification is necessary in the section.

15.113. Section 196A may accordingly be simplified and re-
vised as follows :—

“196A. No Court shall take cognizence of any criminal
conspiracy punishable under section 120B of the Indian Penal
Code, other that a criminal conspiracy to commit a cogniz-
able offence punishable with death, imprisonment for life or
rigorous imprisonment for a term of two years or upwards,
unless the State Government or the District Magistrate has
consented in writing to the imitiation of the proccedings :

Provided that where the criminal conspiracy is one to
which the provisions of section 194, section 195 or

1 Bharwa Sinph v. State of Rejasthan, ALR. 1968 5.C. 709.
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section 196 apply, no such consent shail be
necessary.”

i5.114. Scction 196B provides that in the case of any offence
in respect of which the provision of section 196 or section 196A
apply, a Disirict Magistrate or Chief Presidency Magistrate may,
“Notwithstanding anything contained in those sections or in any
other part of this Code” order a preliminary investigation by a
police officer not being below the rank of fnspector. The object
of such an investigation can only be to enabie the competent
authority to decide whetiier it should order a complaint under
section 196 or give consent to the initiation of proceedings under
section 196A. We, therefore, recommend that the section should
be amended vesting the power to order investigation in that au-
thority and making it ciear that such investigation will take place
before the complaint is ordered or the conpsent is given. The
words “noiwithstanding anything contained in those sections or
in any other part of this ~Code” are clearly unnecessary and
should be cmitted. The section may be revised to read :—

+166B. The Central Government or the State Govern-
ment belore ordesing complaint to be made under section
196, and the State Government or the District Magisirate
before giving consent under section 196A, may order a pre-
liminary investigation by a police officer not below the rank
of laspecior, in which case such police officer shall have the
powers referred to in sub-section (3) of section 1557

15.115. Under section 197 the previous sanction of the ap-
propriaic Government is necessary when a judge or a Magistrate
or a public servant, 0ot removable from his office save by or
with the sanction of Government, i3 to be prosecuted for an
offence aillcged to have been commitied by him while acting or
purporting to act in the discharge of bis official duty. Substan-
tially similar provisions have found a place in the Code since
1861, the object being to ¢nable the more important categories
of public servants periorming 0Derous and respensible functions
to act fcarlessly by protecting them from false, vexatious or mala
fide prosecutions.

15.116. As originally enacted, section 197(1) read :—

“When any Judge, or any public servant not removable
from his office without the sanction of the Government of
lndia or ihe Local Government is accused as such Judge or
pubtic servant of any offence, no court shall take cognizance
of such offcace except with the previous sanction of the Gov-
ernment having power to order his reinoval, of some officer
empowered in this behalf by such Government or of some
Coust or other authority to which such Judge or public ser-
vant is subordinate, and whose power to give such sanction
has not been limited by such Goverameant.”

It was subscquently noticed that the section did not give protec-
tion to officers not removable from their office except by or with
the sanction of the Sccretary of State, nor t0 Magistrates as such
while acting in their non-judicial capacities. It was also felt that
the phrase “accused as such Judge or public servant of any off-

-~y
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eace” was ot sullicieatly precise.  Accordingly, the section was
ameaded by the Amending Act of 1923 to read o

“When any person who is a Judge within the meaning of
section 9 of the Indian Penal Code, or when any Magsstrate,
or whea any public servant who is not removablc from his
othce save by or with the sanction of a Locai Government
or some higher authority, is accused of any offence alleged
to have been committed by him while acting or purporting to
act in the discharge of his official duty, no Court shali take
cognizance of such offence except with the previous sanctiog
of the Local Government,”

15.117. The protection against prosecution thus given to cer-
tain public servants wag placed on a constitutional footing b
section 271 of the Government of ladia Act, 1935, Sub-seciion
(1) of this scction provided that “no Bill or amendment to
abolish or restrict the protection afforded to certain servants of
the Crown in India by section 197 of the Indian Code of Criminai
Procedure shall be introduced or moved in either chamber of
the Federai Legislature without the previous sanction of the Gov-
ernor Genperal in his discretion.” Sub-section (2) of the same
section further provided that “the powers conferred upon a Loca]
Government by the said sectiop 197 with respect to the sanction-

which, the person by whom and the mapner in which
servant is to be tried, shall be exercisable only-—

{a) in the case of a person employed in connection with
the affairs of the Federation, by the Governor-Gene-
ral exercising his individual judgement; and

(b} in the case of a person employed in comnection with
the affairs of a Proviace, by the Governor of that
Province excrcising his individual judgement.”

Following this latter provision, the words “except with the pre-
vious sanction of the Local Government in section 197(1) of the
Code were replaced by the Adaptation of Iadian Laws order of
1937 with the words “except with the previous sanctiop.—

{a) in the case of a person employed in conuection with
the affairs of the Federation of the Governor-General
exercising his individual judgment; and

(b) in the case of a person employed in connection with
the affairs of a _Province, of the Governor of that
Province exercising his individual judgment.”

Subsequent Adaptation Orders made necessary formal changes
in the section without altering its substance.,

15.118. The section now applies to three classes of public
servants, namely (~—

(i) any person who is a Judge within the meaning of
section 19 of the Indian Penal Code;*

! This section states :—"The word Jud

‘ | - gs denotes not only every
person who is officially designated as a Judge but aiso every person who
15 empowered by law to give, ip any legal proceeding, civil or criminal,

& definitive judgment, or s judement which if ot appeated against, would
definitive or a judement whick, if confirmed by some other authority,

would be defmitive or who is one of a body of persons, which body of
person Is empowered by law to Bve such o judgment™:

Protection  rein-
forced by Govern-
ment of JIodia
Act, 1935,

Analysis of the
section.,
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(i) any Magistrate; and

(ili) any public servany who is not removable from his
ofiice save by or with the sanction of a State Gov-
ernment or of the Central Government,

Such a public servant is protected against a prosecution only i
the offence is alleged to have been committed by him while acting
or purporting to act in the discharge of his official duiy. The
protection consists i the prosecution having to obtain the previ-
ous sanction of the Central Government if the person is employed
in connection with the affairs of the Union, and of the State Gov-
grnment if he is employed in connection with the affairs of a
tate.

15.119. The Supreme Court has held* that “Article 14 (of
the Constitution) does not render section 197, Criminal Proce-
dure Code, witra vires as the discrimination is based upon a
rational classification. Public servants have to be protected from
harassment in the discharge of official duties while ordinary citi-
zens not so engaged do not require this safeguard”. lo this case,
however, the Supreme Courg did ot consider whether any ua-
constitutional discriminaticn was involved in the section extend-
ing its proicction to a few categories of public servanis and not
to every public servant as defined in section 21 of the Indian
Penal Code. The judgement states?, “if the Government gives
sanction against one public servant but declines to do so against
anotlier, then the Government servant agaiost whom sapction 1s
given may possibly complain of discrimipation. But the peti-
tioners who are complainants cannot be heard to say so, for
there is no discrimination against any complainant. The dis-
crimination will be patent in a case where a senior officer remov-
able from bis office only by the Statc Government apd a subor-
dinate officer removable from his office by a lesser authority are
sought to be prosecuted in conmection with their oflicial duty,
and the State Government considers it proper to refuse sanc-
tion in respect of the semior officer but has no voice as to the
prosccution of the subordinate. It will be a nice point of law
to determine whether the classification adopted in section 197 of
public servants removable from office only by or with the sanc-
tion of the Government and other public servants is “ratiopal”
having regard to the objective of the safeguard. [t has, however,
been laid down by the Supreme Court?, while explaining the scope
of article 14, that “the Legislature is free to recognise degrees
of harm and may confine its restrictions to those cases where the
need is deemed to be the clearest.” It can, thercfore, be argued
that Parliament considers that the need of superior Government
servanis to protection under this section is the clearest and does
not consider it necessary to extend the protection to lower groups
of Government servants and that in this view, the section does
not offend article 14.

1 Mata Jog Dubey v. H. C. Bhari {1955) 2 5.CR. 925, 931.

?Ibid. p. 932.
8 Ram Kriskna Dalmia v. Justice Tandolkar, ALR. {1958} 8.C. 538,
548,
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15.120. It has been suggested by a State Government that Sugaestion to re-
this discrimination, whether unconstitutional or not, should be move discrimina-
removed by making section 197 applicable to all public servants o0
irrespective of the authority competent to remove them from
their office. Activitics of the Government have greatly increased
and a public servant at the lowest rung of the ladder is also called
upen to perform duties likely to prejudice the interest of certain
ndividuals though the same may be in the Jarger interesy of the
society. It is not always possible for the superior oificer to per-
form the duties himself and on a2 pumber of occasions he bas
to get things done by his subordinates. It is said that this situa-
tion has led to an increased number of fictitious and frivolous
proceedings against public servants who are not protected by
section 147 of the Code, but we have oo definite information in
support of this statement.

15.121. However that may be, we do pot think it would be widening scope of
proper or prudent to widen the scope of the scction so as 1o section  te cover
cover all public servants irrespective of their grade or rank which 2! public servantg
goes, pari passu, with the importance of the duties they have to Fecommended.
perform. The definition of “public servant” givea in section
21 of the ladian Penal Code, particularly clause twelftl, is very
comprehensive. Ji includes, besides government servapts proper,

“every person in the scrvice or pay of a local authority or of a
corporation established by or under a Central, Proviacial or State
Act or of a Governmeny company as defined in section 617 of
the Companies Act, 1956”. The public scrvants now protected
by section 197 are, broadly speaking, those government servants
i the higher grade with more responsible and onerous duties to
perform and hence requiriag to be protected from vexatious pro-
secutions witich would be highly detrimental to the administrative
work of Government. There is, in our opinion, no need to ex-
tend this protection to other categories of government servants.

15.122. The meaning of the word “acting or purporting to Procedural  do-
act” in section 197 has been weil settied by a string of decisions! (@ils under the
of the Federal Court, the Privy Council and the Supreme Court. %%

Any difficulty that may be felt lies in the actual application of
the principles laid down in these decisions to the facts and cir-
cumstances of particular cases. The scction docs not prescribe
any particular form of saaction, but Courts usually insist on
being satisfied that the sanctioning authority has applied its
mind to the facts of the case before granting sanction, and that
the sanction is not arbitrary?. 'The sanction seed not specify the
offences as precisely as a charge?, and omission to mention a parti-
cular section of the law also does pot seem to preclude the pro-

1 Hari Ram AJLR, 1939 F.C 43, 46;

H. H. B. Gill, A1R. 1948 PC. 118,

T, A. Menon, ALR. 1950 PC, 19;

Mathum, AILR. 1954 5.C. 453;

Bishwabhusan v. The State, ALR. 1954 5.C. 359;

Sarwant Singh v. The State of Punjab (1960)

2 S.C.R. 89; ALR. 1960 S.C. 266,

Indu Bhusan v. The State, ALR. 1958 S5.C. 148:

Baijinath v. The State, ALR. 1966 S.C. 220; (1966) 1 S.CR. 210

2 Gokal Chand Dwarka Das, {1948) 75 Indian Appeals 30. 37; ALR.
1948 P.C. 82; .

Jawant Singh v. The State of Punjab (1958) S.CR. 762, 763.

& Emperor v. Jehangir Cama, ALR. 1927 Bom, 501, 503.

13HA /6%
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secution from proving the reievant facts'. Though prosecutions
sorpetimes f{ail because of defects in the sanction, it does not
apptar to be necessary to insert apy provision in the Code as
to what the sanction shouid contain.

15.123 Section 197, as it mow stands, applies to a public
servant of the specified category only when he is bolding office
as such public servant, It does not apply to him after he has
retired, resigned or otherwise left the service®. As interpreted
by the Supereme Court, the section requires that the person charg-
ed must be a public servant not only at the time when the offence
was alleged to have been committed but also when he “is accused”
of the offence®. 1t appears to us that protection under the sec-
tion is needed as much after retwement of the public
servant as before retirement. The protection afforded by
the section would be rendered illnsory if it were open 10 a
private person harbouring a grievanoe to wait until the public
servant ceased to hold his official position, and then to lodge
a complaint*, ‘The uvitimate justification for the protection con-
ferred by section 197 is the public interest in seeing that official
acts do not lead 1o needless or vexatious prosecutions. It should
be left 10 the Government to determine from that point of view
the question of the expediency of prosecuting asy public servant.

15.124. Sub-section (1) refers to “a Judge within the
meaning of section 19 of the Indian Penal Code”. Even with-
out these words, the position will be the same in view of section
4, sub-section (2), of the Code of Criminal Proceduns. In fact,
section 556 of this Code, while referring to the Judge, does not
refer to section 19 of the indian Penal Code. As regards Magis-
trates, however, the definition in section 19 of the Indian Penal
Code may not cover Magistrates while exercising non-judicial
functions or even when holding certain inquiries. It is neces-
sary to refer to Judges and Magistrates explicitly sioce not all
of them fall under the category of public servants pot removable
from their office save by or with the sanction of the Govern-
ment.

15.125. Sub-scction (2) empowers a Government not only
to determine the person by whom the manner in which, and the
offence or offences for which, the prosecution of the public ser-
vant is to be conducted, but also to specify the Court before
which the trial of the public servant is to be held. It is presum-
ably to ensure that the dignity of high-placed government servant
is maintained and that he is not compelled to undergo the em-
barassment of a trial by junior and inexperienced magistrates.
There appears to be no harm in retaining the sub-section without
any modification.

t Maj. 1. Phillips v. The State, AXR. 1957, Cal. 12, 25.

2 Keshavial v. The Stare, ALR. 1961 S.C. 1395; (1962) 1 SCR.
451 {Section 197}

in re 8. A. Venkataraman, {1958} S.C.R. 1637 (section 6, Prevention
of Corruption Act, 1947).

3 Emperor v. P. A. Joski, ALR. 1948 Bom. 248 {Reviews cases).

4 C}. the observadons in Im re §. ¥, Patii ALR. 1937 Nag. 293
(now overruled by Keshavial's case, supra}.
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15.126, 1o the light of the above discussion, sub-section (1)
of section 197 may be revised as follows :

“{1) When any person who is or was a Judge x x X or
Magistrate or a public servant not removable from his office
save by or with the sanction of the Central Government of
of a State Government is accused of any offence alleged to
have been committed by him while acting or purporting
to act in the discharge of his official duty, no Court shall
take cognizance of such offence except with the previous
sanction—

(a) in the case of a person who 18 employed, or a5 the
case may be was ar the time of commission of the
alleged offence employed, in conpection with the affairs
of the Unicn, of the Central Government;

(b) in the case of a person who is employed, or as the
cuse may be was at the time of commission of the
alleged offence employed, in conpection with the affairs
of a State, of the State Government.”

15.127, Section 197A was inserted by the Amendment Act
of 1951 which extended the Code to all Part B States. It con-
fers on the Rulers of the Former Indian States a protection
similar to, but wider iban, that conferred on public servants by
section 197. Sub-section (2) of section 197A debars criminal
courts from taking cogpizance of any offence alleged to have
been commitied by any such Ruler except with the previous
sanction of the Central Government, Under clause (2) of sub-
section (1), the Central Goveroment has notified 284 former
Indian States; and every person who is for the time being recog-
nized by the President as the Ruder of any of these States is en-
titled to protection under the section.

15.128. During the British regime, the Rulers of Indian States
in political alliance with the paramount power were treated as
sovereign within their respective territories and, conseguently,
they enjoyed the absolute privileges enjoyed by independent
sovereigns and their ambassadors i the courts in England in
accordance with the principles of international law. Im British
India also, so far as the criminal courts were concerned, they
were oot amenable to their junsdiction at all on the principle
which is stated in a classic judgement! on the subject as follows : —

“The principle to be deduced from all these cases is
that, as a consequence of the absolute independence of
every sovereign authority, and of the international comity
which induces every sovereign State to respect the indepen-
dence and dignity of every other sovereign State, each and
every ope declines to exercise by means of its courts any of
its territorial jurisdiction over the person of any sovereign
or ambassador of apy otber State, or over the public pro-
perty of any State which is destined to public use, or over
the property of any ambassador, though such sovereigs,
ambassador, or property be within its territory, and, there-
fore, but for the common agreement, subject to its jurisdic-
tion,”

t The Parlement Belge, (1880) 5 P.D., 197, 214, 215,

——,
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15.129. When alter Independence, the process of integrat-
ing the former indian States with the rsst of the country began,
guarantees were “given o the Rulers under the various Agree-
ments and Covenants for the continuance of their rights, dig-
nities and privileges. The rights enjoyed by the Rulers vary
from State to State and are exercisable both within and without
the States, They cover a vailety of matters Tanging from the
use of red plates on cars 10 immupity from civil and criminal
jurisdiction and exemption from customs duties. Even in the
past it was neither considered desirable nor practicable to draw
up an exhaustive list of all these nights. X X X Obviously, it would
have been a source of perpetual regret if all these matters had
been treated as justiciable. Article 363 has, therefore been em-
bodied in the Constitution which excludes specifically the Agree-
ments of Merger and the Covenants from the jurisdiction of
Courts exceépt in cases which may be referred to the Supreme
Court by the President. At the same time, the Government of
india considercd it pecessary that conpstitutional recognition
should be given to the guarantees and assurances which the Gov-
ernment of India have given in respect of the rights and privi-
teges of Rulers.. This is contained in Article 362, which pro-
vides that in the exercise of their jegislative and exscutive OT2ans
of the Union and States will have due regard to the guarantecs
given to the Rulers with respect to their personal rights, privi-
leges and dignities.™

15.130. The enactment of section 197A in the Code of
Criminal Procedure was intended to give effect to this directive
in so far as criminal prosecutions of ex-rulers were concerned.
Having regard, however, to the changed circumstances, the sec-
tion did not confer on them an absolute imununity from prose-
cution for any offience, but only a limited protection in the sbape
of a previous sanction by the Central Government to the prose-
cution. No amendment is required in this section.

15.131. Section 198 deals with the cognizance of offences
falling under section 491, sections 493 of 496 and sections 500
to 502 of the Indian Penal Code. These three groups of offences
have nothing in common, but under section 198, proceedings
can be initiated only on complaint made by some person aggriev-
ed by the offence. The first offence mentioned in the section,
namely, breach of contract to attend on or to supply demands
to helpless persons, hardly ever comes before the courts. It
seems to us to be wholly unnecessary 1o hedge it in with the
procedural restriction that omnly some person aggrieved by the
offence can lodge a complaint against an offender, We recom-
mend the deletion of the reference to Chapter XIX of the
Indian Penal Code in section 198.

15.132. The second group of offences covered by
the section are the first four offences in Chapter XX
of the Indian Penal Code. The other two offences in the same
Chapter, namely, adultery and enticing or taking away a married
woman with criminal intent, are dealt with mainly in section
199. Certain procedural aspects which are common to sestions

1 White paper on Iadian States (Revised Edition). 1950, pp 125126,
paragraph 240.
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198 and 199 are dealt with in sections 199A and 199B. [t
would be conducive to clarity and ease of reference if the cogni-
zancz of ajl offences relating to marriage (sections 493 to 498 of
the Indian Penal Code) and matters connected therewith are deadt
with in a single section. A draft is proposed beiow.

15.133. In this draft section, we have made two minor modi-
fications of substance. There is at present a conflict of decisions
as to whether sections 198 and 199 apply to attempts and abet-
ments of the offences. One view is that any abétment or
attempt to commit the offence, say of bigamy, couid be regarded
as an offence “falling under” section 494 of the Pepal Code.
The proposed draft makes this clear,

15.134. Clause (b) of the second proviso io section 198
and the second proviso to section 199 which are in identical
terms, relate to offences under sections 494, 497 and 498 of the
Penal Code. In the circumstances envisaged in the proviso, it
hardly seems nccessary that the person duly authorised by the
husband serving in the Armed Forces should be required to
obtain leave af the Court to make the complaint on his behalf.
There is also no reason why the proviso should not apply to
the other offencés relating to marriage i the same Chapter,

15.135. The revised section 198 dealing with prosecutions
for offences against marriage may be as follows : —

“198. (1) No court shall fake copnizance of an offence
punishable under Chapter XX of the Indian Penal Code
except upon a complaint made by some person aggrieved
by the offence :

Provided that—

(a) Where such person is under the age of eighteen years,
or is an idiot or a lunatic, or is from sickness or in-
firmity unable to make a complaint, or is a woman who
according to the local customs and manners, ought not
to be compelied to appear in public, some other
person may with the leave of the Court, make 2 com-
plaint on his or her behalf:

(b) where such person is the husband and he is serving in
any of the armed forces of the Union under conditions
which are certified by his commanding Officer as
precluding him from obtaining ieave of absence to en-
able him to make a complaint in parson, some other
person authorised by the husband in accordance with
the provisions of sub-section (4) may.... make 2
complaint on his behalf;

{c) where the person apgrieved by an offznce punishable
under section 494 of the Indian Penal Code is the wife,
complaint may be made on her bzhalf by her father.
mother, brother. sister, son or danghter or by her
father’s or miother’s brother or sister.

(2) For the purposes of sub-section (1), no pérson
other than the husband of the woman shall be deemed to
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be aggrieved by any offence punishable under section 497
or section 498 of the said code :

Provided that, in the absence of the husband, some
person who had cane of the woman on his behalf at the
time when such offence was committed may, with the leave
of the Court, make a complaint on his behalf.

(3) When in any case falling under clause (2) of the
provisg to sub-section (1)...., the complaint is sought
to be made on dehalf of a person under the age of eighteen
years or of & lunatic by a person who has not been ap-
pointed or declared by a competent authority to be the
guardian of the person of the minor or lupatic, and the
Court is satisfied that there is a guardian so appointed or
declared, the Court shall, before granting the application for
leave, cause notice to be given to such guardian and give
him 2 reasonable opportunity of being heard.

(4) The authorisation referred to in clause (B) of the
proviso to sub-section (1) shall be in writing, shall be
signed or otherwise attested by the husband, shall contain
2 statement to the effect that he has been informed of the
allegations upor which the complaint is to be founded, shali
be countersigned by his Commanding Officer, and shall be
accompanied by a certificate signed by that officer to the
effect that leave of absence for the purpose of making a
compiaint in person cannot for the time being be granted to
the husband.

(5) Any document purporting to be such an authorisa-
tion and complying with the provisions of sub-section (4).
and any document purporting to be a certificate required
by that sub-section shall, unless the conmtrary is proved, be
presumed to be genuine and shall be received in evidence.

(6} The provisions of this section apply to the abetment
af or attempt to commit, an offence as they apply to the
offence.”

15.136. So far as offences falling under Chapter XXI of the
Indian Penal Code, ie. defamation, are concerned, the provision
in section 198 may be put in a pew section I198AA consisting
only of the main clause and the first proviso. The provision
contained in section 199A is hardly npecessary in defamation
cas;as and can safely be dispensed with. The section will read
as follows :—

“198AA. WNo Court shall take cognizance of an offence
punishable under Chapter XXI of the Indian Penal Code
except upon a complaint made by some person aggrieved
by the offance :

Provided that where such person is under the age of
cighteen years, or is an idiot or Junatic, or is from sickness
or infirmity unable to make a complaint, or is 2 woman who,
according to the local customs and manners, ought not to
be compelled to appear in public. some other person may,
with the leave of the Court, make a complaint on his or
her behall”
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15.137. Section 198A lays down a ruke of limitation in
regard to the offence of rape where it cousists of sexual inter-
course by a mapn with his own wife, the wife being under fifteen
years of age. Clause (ii) of the section is obviously spent and
may be omitted. The revised section will read 1—

«398A. No Court shall take cognizance of an offence
under section 376 of the Indian Penal Code, where such
offence comsists of sexual intercourse by a man with his
own wife, the wife being under fifteen years of age, if more
than one year has elapsed from the date of the commission
of the offence.”

i5.138. Section 198B, which was introduced by the
Amendment Act of 1955, deals with prosecution for the offence
of defamation where such offence is comumitted against certain
high dignitaries and public servants in respect of their conduct
in the discharge of public fuactions. The section lays down a
special procedure for such cases. The Court of Session is em-
powered to take cognizance of such offence, without the ac-
cused being committed to it for trial, upon a complaint in
writing made by the Public Prosecutor. Tt is not pecessary? for
the aggrieved persop to sign the compiaint under this section,
but the complaint has to be made with the previous sanction of
a specified authority. There ase also distinctive features which
will be discussed below.

15.139. The legislative history of the section is interesting
and instructive. In the Code of Criminal Proceduse (Amend-
ment) Bill of 1954 as introduced in Parliament, it was proposed
that the offence of defamation of public sérvants should be made
cognizable on the ground that? “often grossly improper, unfound-
ed and defamatory allegations and charges are made against
public servants in regard to their actions in the discharge of
their official duties. 1t is desirable, in the public interest, that
inquiries should be made into such charges. Therefore, such
cases are being made cognizable, so that they may be brought
before a court by the police after proper investigation. Such
cases are being made triable exclusively by a Court of Session.”

15.140. There was strong opposition to this proposal, parti-
cularly from the Indian Federation of Working Journalists. The
Press Commission® which reported on 12th July, 1954, made the
following points against the Bill :— '

“We think that it would not be altogether safe to make
such offences cogpizable with all the consequences flowing
from such a provision. It would enable the police to arrest
the alleged offender without a warrant, to take preventive
action contemplated under Chapter XIII of the Criminal
Procedure Code and to conduct searches under sectons 165
and 166 of the Criminal Procedure Code. The defamatory

1P, . Jodhi, ATR. 1961 5.C 387 (1961) 2 SCR. 63, See also
sub-Sec. (14} inserted by Act 40 of 1964

2 Statement of Obiects and Reasons attached to the Bill: note on
clause 25.

® Report of the Press Commission {12 July. 1954) paragraph 172
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allegation may be so vague that it would be impossible to
secure a conviction. These allegations may vary in gravity;
some may be serious while others may be so inconscquen-
tial that ao one would take serious notice of them. Yet
to invest police officers with power to take action in  all
these cases might well constitute an instrument of oppres-
sion. X X x x it would depend upon the subjective appre-
ciation by the police officer as to what constitutes defama-
tion. x x x Even if ultimately no case is sent up by the
police, the ignominy involved in an arrest is not wiped out.

On the other hand, we realise that there would be some
cases where serious allegations are made which would re-
guire police investigation. There may aiso be public ser-
vants, perhaps with guilty consciznce who would not be
wiling to bring cases into courts and to clear themselves
of the defamatory allegations. The police cannot take any
action because the offence is a non-cognizable one, and
under section 198 of the Criminal Procedure Code, no court
can take cognizance of the offence of defamation {ap
oftence falling under Chapter XXI of the Indian Penal
Code) except upon a complaint made by a some person
aggrieved by such offence. A procedure has therefore, to
be devised which will strike a balance between those two
considerations, viz., (1) frivolous action by the police and
the consequent harassment of the alleged offender, and (2)
the desirability of police investigation or magisterial inquiry
in some cases where it is necessary that the public servant
should clear himself of the defamatory allegations.”

15.141. The Press Commission recommended an addition
to section 198 as follows :—

“Provided furtber that where the person aggrieved
under Chapter XXI of the ¥ndian Penal Code is a public
servant within the meaning of section 21 of the Indian Penal
Code, by reason of allegations made in respect of his con-
duct in the discharge of his public duties, the magistrate
with jurisdiction may take cognizance of the offences
ypon a complaint made in writing by some other public
servant tc whom he is subordinate.”

It aiso recommended an addition to section 202 to the effect
that “where the complaint is in respect of defamation of a pub-
lic servant in the discharge of his duties the Magistrate shall
make the inquiry himeslf or direct an inquiry or investigation
into the complaint as aforesaid.”

15.142, The Joint Committee which considered the Bill of
1954 agreed' that “the offence of defamation against the Presi-
dent. Governor or Rajpramukh of a State, Minister, or other
pablic servant should not be made cognizable.” They omitted
the clause by which section 198 was amended and recommended
as follows 1 —

“Instead, the Committee have inserted a new section
198B in the Criminal Procedure Code. In drafting thizs sec-

1 Joint Committes’s Report, para I8 on clause 25.

.
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tion, the Committee have taken into consideration the recom-
mendations of the majority of the members of the Press Com-
mission and the evidence tendered by the represcntatives of
Indian Federation of Working Journalists. While the Com-
mittee consider that dafamation of a public servant should
not be made a cognizable offence, they are of the opinion that
there should be an independent authority apart from 'thc
person aggrieved to set the law into motion. The Committec
are of the view that the procedure laid down in sub-section
(2) of section 194 is cumbersome, and might prove expen-
sive. The Committec consider that the Public Prosecutor
should have the right to launch a prosecution in all such
cases by a written complaint which should be filed before the
Court of Session. The Court of Session may take cognizance
of the offence upon such complaint without the accused being
committed to it for trial, and it shall try the case following
the procedure prescribed for warrant cases. The Public
Prosecutor, however, shall have no right to make a complaint
except with the previous sanction of the person specified in
sub-section (3) or section 198B. Such a complaint shouild
set forth such particulars as may be reasonably sufficient to
give notice to the accused of the offence alleged to have been
committed by him, and should be filed within six months
from the date on which the offence is alleged to have been

committed.”

15.143, Section 198B thus emerged in its present form after
much deliberation and discussion. It was substantially different
from the oripinal clause in the Bill, and also from the provision
suggested by the Press Commission. It brings in the Public Prose-
cutor, who is expected to make the complaint made with the Gov-
eroment’s approval and to conduct the trial before the Court of
Session. Tt puts the whole weight of the Government against
the accused, in what would otherwise have been a private litiga-
tion between the accused and the public servant. This interven-
tion of the State can be justified only on the ground that the Gov-
ernment has an interest in protecting its reputation when it is
likely to be tarnished if an attack on its officers goes unchallenged,
or in other words, the defamation, besides causing harm to the
individual, has caused appreciable injury to the State.

15.144. The primary object behind section 198B is to pro-
vide a machinery enabling Government to step in to  maintain
confidence in the purity of administration when high dignitaries
and other pubiic servants are wrongly defamed. We think that
to achieve this object, it is unnecessary to cover all Government
servants irrespective of their position. Government servants in
general, can seek permission of the Government aod approach
the Courts for vindicating their official conduct.! The special
provision is needed only for the high dignitaries who really consti-
tute the Government itself. We think that it should be confined
to the President and the Vice-President of India, the Governors
of States, Administrators of Union Territories and Ministers,
whether of the Union or of a State, .

Details as to the number and nature of the prosecutions
taunched under section 198B since 1955 which were furnished to

1CF. Rule 19, Central Civil Services' Conduct Rules.
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us by the Courts of Session show that a comparatively large
oumber of cases were on behalf of the subordinate ranks of Gov-

ernment servants. For example, during the d;_)lt:rit.*»d 1955 to 1967,

only twenty-five cases were instituted under this section in Punjab,
out of which 2 related to Class I officers, 8 related to class i
officers and 15 related to other Government servants such as
sub-Inspectors of Police, Registration Clerk, Accountants, Peons
etc. The Total pumber of prosecutions in any year was Very
small.

We are of the view that the provisions of the section, excep-
tiopal as they are, should be confined to the high dignitaries of
the State mentioned above. In the case of defamation of other
public servants, the ordinary provisions of section 198 should be
encugh, so far ag the Code is concerned.

15.145. In a case’ decided by the Allahabad High Couzt, the
question arose whether section 198B applied when the person de-
famed was a Mipister of the State Government but bad ceased
to hold that office at the time when he was defamed. The High
Court held in the affirmative stating that publication of the defa-
matory article, apart from being defamatory of the ex-minister in
his personal capacity, “was also 2 defamation of a Minister of the
U.P. State. It was, therefore, the State which suffered the injury
along with the individual and the responsibility for initiating pro-
secution for defamation, therefore, lay with the State of UP.
irrespective of the fact whether the particular Minister remained
in the State as such at the time the article was published or when
sanction to prosecute the accused was obtained or not.”

We are somewhat doubtful whether, strictly as a matter of

interpretation, this view of sub-section (1)} is correct. Looking'

to the main object of the section, however, we consider that the
section should apply only when the person defamed bolds, at the
time of the defamation, an office mentioned in that sub-section.
In the case of a Minister, for instance, the defamation must be of
a person who, on the date of the defamation, is actually a Minis-
ter. In our opinion, it is not necessary that the State should have
the power to imitiate prosecutions under this section for alleged
defamation of ex-ministers,

15.146. Sub-section (1) of section 1988 may accordingly be
revised as follows :—

“{1) Notwithstanding anything contained in this Code,
when apy offence falling under Chapter XXI of the Indian
Penal Code is afleged to have been committed against a person
who, at the time of such commission, is the President of India,
the Vice President of India, the Governor of a State,
the Administrator of a Umion Territory, or a Minister of
the Union or of a State or of a Union Territory, x X X in
respect of his conduct in the discharge of his public func-
tions, a Court of Session may take cognizance of such offence,
without the case being comumitted to i1, upon a complaint in
writing made by the Public Progecutor.” :

1 Ramesh Sinka v.|Publc Prosoutor, AJR. 1960 All, 763, 768.
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Sul:_t-sactiou 3)

15.147. Sub-section (3) which requires the Public Prosecutor >t2

to obtain the previous sanction of the Government concerned
in the case of public servants and of some particular secretary to
the Government in the case of the President, Vice-President,
Governor or Minister, appears to be unnecessarily complicated.
In the case of the Governor of a State, for instance, a Secretary
to the Government authorised by the Governor in this behalf has
to apply his (the Secretary’s) mind to the facts of the case and
give his previous sanction to the Public Prosecutor lodging the
complaint. This may place him in ao awkward and embarras-
sing position if the Governor himself has sugpested ta_k:n% action
under the section. Tt would be simpler and more straightforward
to provide for the previous sanction of the Government concern-
ed in all cases. The sub-section may be revised as follows -

“(3)} No complaint under sub-section (1) shall be _madc
by the Public Prosecutor except with the previous samction—

{a) of the State Government, in the case of the Gover-
nor of a State or of a Minister of the State Govern-

ment; and
{b) of the Central Government in any other case.”

15.148. Sub-section (5) lays down that the Court of Session
taking cognizance of an offence under sub-section (1) shall try
the case without a jury and follow the same procedure as a
Magistrate is required to follow in trying a warrant case insti-
tated on complaint. Since Jury trials are to be abolished and the
procedure for sessions trial in geperal is to be simplified, it will
be sufficient to provide that the Court of Session may try a case
under this section as if it had been committed to it by the Magis-
trate on a complaint. The sub-section may be revised as
follows :—

*(5) A Court of Session taking cognizance of an offence
under sub-section {1} shall try the case as if it had been com-
mitted to it by a Magistrate taking cognpizance of the offence
upon a complaint :

Provided that the person against whom the offence is
alleged to have been committed shall, unless the Court of
Session, for reasons to be recorded, otherwise directs, be
examined as a witness for the prosecution.”

The latter haif of the sub-section which has been put in the form
of a proviso in the above redraft is intended to avoid abuse of
the procedure or any suspicion of it. Ordinarily, there could not
be a fair trial in a case of defamation without the person who
claims to have been defamed entering the witness box and stand-
ing cross-examination. In order to maintain public confidence,
the sub-section rightly provides that, even where the apgrieved
person is a high dignitary, he must give evidence in person.

15.149. Sub-sections (6) to (11) provides for the payment
of compessation in any case where the court acquits or disc g8
the acoused and is of the opinion that the accusation against him
was falss and oither frivolous or vexaffous. Cases where the
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aggrieved person is the President of the Vice-President of India
or the Governor of a State are, however, taken out of the pur-
view of these sub-sections. This leaves the cases where the
person against whom the offence of defamation is alleged to bhave
been committed is a Minister or other public servant. Though
that person may not have expressly given his consent to the com-
plaint lodged by the Public Prosecutor, the Court is required to
call upon that person (and not the Public Prosecutor) to show
cause why he should not pay compensation to the accused.? In
practice, however, the complaint would not have been §ancuoncd
by the Government in the case of defamation of a Minister un-
fess the Minister himself had initiated the prosecution or, at any
rate, given his personal consent to it. We have recommended
above that the scope of this section need not extend to cases of
defamation of ordinary public servants. Where defamation of a
Minister is allesed and not proved and the complaint is found to
have been filed without reasonable cause, it is but proper that, as
provided in sub-section (6), the Court should ask the Minister
to show cause why he should not pay compensation to the
accused.

15.150. Sub-sections (6) and (7) may be amended to read
as follows :— .
“(6) If. in any case instituted under this section, the Court
of Session x x x discharges or acquits all or apy of the accused
and is of opinion that there was no reasonable cause for mak-
ing the acquisition against them or any of them, it may, by
its order of discharge or acquittal, direct the person agaiost
whom the offence was alleged to have been committed, where
such person was at the time of such commission a Minister,
to show cause why he should not pay compensation to such
accused or to each or amy of such accused, where there are
more than one.

{7) The Court of Session shall record and consider any
cause which may be shown by the person so directed, and if it
is satisfied that there was no reasonable cause for making the
accusation, it may, for reasons to be recorded, direct that
compensation to such amount not exceeding one thousand
rupees, as it may determine, be paid by such person to the
accused or to each or any of them.”

15.151. Sub-sections (8} to {11} do not require any change
of substance.

15.152. Sub-section (12) makes the section applicable fo
the High Courts at Calcutta 2nd Madras in the exercise of their
original criminal furisdiction. But so far as Madras is concerned,
Madras Act 34 of 1955 has omitted sub-section (12), and it is
only the City Sessions Court which has jurisdiction under the
section in the Presidency-town. In view of our proposal to abolish
the ordinary original jurisdiction of the High Court at Calcutta,
the sub-section may be omitted,

*H may be noted that the provision regarding compensation was aot
recommended by the Joint Committee which considered the Amendment
Bill in 1954 though it was suggested by one of ity members in a dis-
senting_ note. It came in later by means of an amendment moved in
m‘?t Lok Sabha while considering the Bill as revised by the Joimt Com-
mittee.
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15.153. Sub-section (13) states that “the provisions of
section 198B shall be in addition to, and not in derrogation of,
those of section 198", The precise meaning and effect of this
sub-section was a matter of controversy until it was settled by the
Supreme Court.! The sub-section s “enacted with 2 view to
state ex abundanti cautela that the right of a party aggrieved by
publication of a defamatory statement to proceed uader secton
198 is not derrogated by the emactment of section 198B. The
expression ‘in addition to’ and ‘not in derrogation of’ mean the
same thing, that section 198B is an additional provision and not
intended to take away the right of a person aggrieved, even if
he belongs to the specified classes and the offence is in respect of
bis conduct in the discharge of his public functions, to file a com-
plaint in the manner provided by section 198”. The Supreme
Court thus negatived the contention that, in every case falling
under section 198B, besides the complaint filed by the Public
Prosecutor, there must also be a complaint by the aggrieved
person.

15.154. Presumably with a view to making this position clear,
sub-section (14) was added to section 198B by the Anti-Cor-
ruption Laws (Amendment) Act, 1964, This sub-section states
that “where a case is instituted under this section for-the trial of
any offence, nothing in sub-section (13) shall be construed as
requiring a complaint to be made also by the person aggrieved
by the said offence”. The correct position appears to be that the
remedies available to the aggrieved person under the two sections
are not mutually exciusive but are parallel to, and independent
of, each other, Where the apgrieved person and the Government
concerned bhave decided to proceed under section 198B, it is
clear that the complaint need not comply with the condition laid
down in section 198. This idea could be readily brought out by
inserting the usual saving provision in section 198, e.g., the words
“save as otherwise provided inm section 198B”., IXf this was dore,
the only point to make clear in section 198B would be that the
right of the apprieved person to bring forward a complaint on
his own in the Court of a Magistrate in accordance with section
198 was not in any way affected,

15.155. We accordingly propose that in place of the existing
sub-sections (13) and 14), the following sub-section may be
put in section 1988 :—

“(13) Nothing in this section shall affect the right of the
person against whom the offence referred to in  sub-section
(1) is alleged to have been committed, to make a complaint in
respect of that offence before a Magistrate having jurisdic-
tion or the power of such Magistrate to take cognizance of
the offence upoa such complaint.”

15.156. Sub-sections (1), (2), {3), (4}, (13) and (14) of this
section are properly within the scope of this Chapter since they
deal with the conditions required for initiation of proceedings in
a certain category of cases. The other sub-sections, however, are
slgeglal ‘prowszgns gove;;nmg the trial of these cases by the Court
of Session, and, as such, it will be more appropriate t
in Chapter XXIII below. : ppIoP @ put them

1P, C. Joshi v. State of U.P, ALR. 1961 §.C. 387, 390.
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CHAPTER XVI
COMPLAINTS TO MAGISTRATES

16.1. Chapter XVI of the Code deals with complaints to
Magistrates and contains, only four sections. One of these, sec-
tion 201, merely provides that if a complaint is made to 2 Magis-
trate who is not competent to deal with it, he must, if it is in writ-
ing, return it with an endorsement that it should be presented to
the proper court, and if it is am oral complaint, direct the com-
plainant to the proper court. The other three sections describe
how a competent Magistrate should deal with complaints. The
scheme is simple enough. The Magistrate must first examine the
complainant anrd, if there are any witnesses present, they too
must be examined and a record of such examipation made. If
the Magistrate finds that there is substance in the complaint and
he ought to proceed further, he can, of course, summon the
accused. The formal power in that respect is contained in section
204, In case, however, he is not satisfed after bearing the
complainant and the few witnesses, the Magistrate can postpone
the issue of process against the accused, and for satisfying him.
self, either—

{a) inquire into the case himself, or

(b} send it for inquiry to a subordinate Magistrate, or
{c) send it for investigation to a police officer, or
{d) send it for investigation to some other person.

This inquiry or investigation is, according to section 202, for
the purpose of "ascertaining the truth or falsehood of the com-
laint”. The section further requires the Magistrate to record
is reasons for ordering such an inquiry or investigation. The
next section provides that if after such investigation or inquiry
the Magistrate finds that there is no justification for proceeding
further and summoping the accused, he may dismiss the com-
plaint after recording his reasons.

16. 2. We are satisfied that the general policy underlying
these provisions is sound. EBvery-day experience of the courts
shows that many complaints are ill-founded, and it is mecessary
therefore that they should at the very start be carefully considered
apd those which are not om their face convincing, should be sub-
jected to further scrutiny so that only in substantial cases should
the court summon the accused person. We are not therefore pro-
posing any change of substance.

16.3. There are, however, some details which admit of im-
provement. Section 200 requires that the magistrate must
examine the complainant “at once” in order to emphasisc that
such examination is, in every case, the first step to be taken, It
can, however, lead to a futile controversy about the effect of
some time interval between the receiviog of a complaint and the
complainant’s examination, which we would like to avoid, We
have therefore deleted the expression “at once”, as we bave no
doubt that the mandate of the law is otherwise sufficiendy clear,

AT .
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16.4. The provio to section 200 says, among other things,
that a presidency magisttats may or may not administer oath to
the complainant, and further, in the case of a written complaint
ke need not mzke such a full record of the examination s oghar
magistrates are required to do. - We find no proper justification,
these days, to make a distinction between & presidency magis-
trate and other competent magistrate, and have removed the dis-
tinction. _

16.5. One question for our consideration was whether a com-
plainant must always appear in court to support his complaint,
unless the complainant be a court or a public servant already
excepted by section 2000, or whether he can be permitted to bo
examined on commission and perhaps, send his written complaint
to the court through post. We are clear that the making of a
complaint is a formal act with legal consequences and it must be
done formaily in person or through properly appointed counsel
and the complainant must be ready to support it with his sworn
staternent in court. The provision for a commission is contained
in section 503 of the Code and it contemplates only the witnesses’
examination on commussion. Alfthough therefore some courts
have at times allowed 2 commission to be issued for the exami-
nation of a complainant, we are not in favour of encouraging such
a practice.

16. 6. In the light of the above discussicn, section 200 may
be revised to read as follows —

“200. A Magistrate taking cognizance of an offence op
complaint shall examine upon cath the complainant and the
witnesses present, if any, and the substance of such examina-
tion shall be reduced to writing and shall be signed by the
complainant and the witnesses, and also by the Magistrate :

Provided that, when the complaint is made in writing, the

Magistrate need pot examine the complainant and the wit-
nesses—

(a) if a public servant acting or purporting to act in the
discharge of his official duties or a Court has made the com-
plaint; or

(b) if the Magistrate makes over the case for inquiry
or trial to another Magistrate under section 192;

Provided further that if the Magistrate makes over the
case to another Magistrate under section 192 after examining
the complainant and the witnesses, the latter Magistrate need
not re-examine them.”

16.7. We recommend a formal redraft of section 201, with-
out making any change of substance, as follows :—

“201. If the complaint is made to a Magistrate who is
not competent to take cognizance of the offence, he shall—

. {a) if the complaint is in writing, return it for presenta-
tmg to the proper court with an endowsement to that effect,
an:

Proviso-clruse
(b) omitted.

Examination of

der section 200.

Revision of sec-
tion 200,

Examination of
the complainant.
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(b) if the complaint is not in writing, direct the com-

plainant to the proper Court.”

Section 202 (1)- 16.8. Section 202(1) requires a Magistrate to record his

recording of rea- geasons in case he postpones the SUNMROBIDG of the accused and

s008 DOt Roces- orders an inQUIrY OF investigation into the complaint. it has been
e Chief Justice of a High Court

ary.
sy forcefully represented to us by th |
that Magistrates find it difficult at that stage to record their

reasons. We are inclinsed to agree. One reason why a Magistrate
may be reluctant to issue process against the accused can be that
he fecls doubtful about the value of the complainapt’'s statement,
and the few witnesses if any, produced by him. It would be
clearly embarrassing for him to say SO in writing at that stage.
Nor do we see any teal purpose that can be served by any expres-
sion of judicial opinion at that stage. We therefore propose
o do away with the requirement.

Object of inquiry 16.9. Section 202 says in terms that the further jnquiry
or investigation. r investigation is intended for the purpose of “ascertaining
the truth or falsehood of the complaint”. We consider this
inappropriate, as the truth or falsehood of the compiaint cannot
be determined at that stage; nor is i possible for a magistrate
to say that the complaint before him is true wheo he decides
to summon the accused. The real purpose is to ascertain whether
grounds exist for “proceeding further”, which expression is in
fact used in section 203. We think therefore that the langu-
age of section 202 shouid correspond to the language of sec-
tion 203, and we have accordiogly made suitable verbal altera-

tions.

: 16.10. When a magistrate decides to postpone the issue

dm‘fj magistzaie of process under section 202, he can make an inquiry iato the

aot desirable.  cacc himself or have an inquiry made by a subordinate magis-
trate. Finally, however, the case has to be decided by him-
self. A inquiry is a2 proceeding i couit involving the hearing
of evidence, and if that evidence is to be finailly weighed by 2
purticular magistrate, it is, we think, proper that it should be
heard by the same magistrate. The delegation of a part of
the task—possibly a tedious part—to agother judicial func-
tionary can well lead to avoidable delay. Nor 15 the division
of responsibility, implied in the present scheme, wholly desir-
able. We arc, therefore, suggesting the deletion of this power

from the provision.

Complaints  of 16.11. We are recommending ia a subsequent chapter!
:f:ime} tglai%lc the abolition of commitment inquiries. This necessitates certain
exclusively by the amendments in the procedure to be followed in an inquiry into
complaints where the offence complained of is one iiable ex-
clusively by the Court of Session. We recommend that the
Magistrate who takes cognizance of such offence om complaint
must himself make an inuiry into the complaint, and call upon
the compiainant to produce all his witnesses and examine them
on oath. Further, in such cases the Magistrate should not direct
an investigation by a police officer or other person. For this
purpose, we propose {wo amendments of section 202 in the form
of another provisa to sub-section (1) and a proviso to sub-gec-

tion (2). _ _

Inquiry by subor-

1 Chapter 18,

A
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16.12. The section may be amended to read as follows :—

“202. (1) Any Magistrate, on reccipt of a complaint of ipsszg"'onf’;:g‘x;_f

an offence of which he is authorised to take copnizance Of
which has been made over to him under section 192, may,
if he thinks fit, postpune the issue of process against the
accused, and either inquire into the case himsel or direct an
investigation to be made by a police officer or by such other
person as he thinks fit, for the purpose o deciding whether
or not there is sufficient ground for proceeding :

Provided that no such direction for investigation shall be
made-—

(a) where it appears to the Magistrate that the offence
complained of is triable exclusively by the Court of Secssion;
or

(b) where the complaint has not been made by a court,
unicss the complainant and the witoesses present (if any}
have been examined on cath vnder section 200,

(2} In any inquiry upder sub-section (1), the Magistrate
may, if he thinks fit, take evidence of witnesses on oath :

Provided that if it appears to the Magistrate that the
offence complained of is triable exclusively by the Court of
Session, he shail call upon the complainant to preduce all his
witgesses and exawmine them on oath.

(3) If an iovestigation under sub-section (1} is made by
a person pot being a police officer, he shall have {or that in-
vestigation all the powers conferred by this Code on an officer
in charge of a police station except the power to arrest with-
out warrant.”

16.13, Section 203 provides that if the Magistrate dealing Section  203—
with a complaint finds no suilicient cause for proceeding with the “'May dismiss the
case even alter considering the evidence of the complainant and COmPlaint™.
his witnesses and the result of the inquiry or investigation made
under section 202, he "may” dismiss the compiaint. It is diffi-
cult to imagine what other course is possible i such circumstances,
and the direction of law for the dismissal of such a complaint
might as wetl be plainer. We propose, therefore, to put in “shall”
in place of "may”. Reasons have, of course, to be recorded
for the dismissal of the complaint, as the order is subject to
scrutiny by the District Magistrate and the Sessions Juage, and
is revisable by the High Court. These are accessary safeguards
against the arbitrary dismissal of a complaint.

16.14. Further, in law, a second complaint after the dismissal Fresh complaim
of a similar complaint is competent, Quite obviously, however, 2fter  dismissal
if a Magistrate has dismissed a complaint alter careful considera- g{afrff";%ﬁi;?&‘;
tion of the material before him, he is unlikely to find “sofficient only in excepe
canse for proceeding” with it on the second occasiop; and even tiomal  circum-
if the magistrate who deals with the second complaint is diffe~ Stances.
rent, the likelihood of his proceeding with it is not increased. Only
in exceptional circumstances will a second complaint be proceed-

33HAJ69



Legislation not
recommended,

Revised  section
203.

Dismissal of com-
plaint.

136

ed with. The law is in accordance with these exceptions. In a
recent decision!, the Supreme Court has held 1—

“An order of dismuissal usder section 203, Criminal Pro~
cedure Code is no bar to the entertainment of a second com-
plaint on the same facts, but it will be entertained only in
exceptional circumstances like when the previous order was
passed oa an incomplete record or on 2 misenderstanding of
the nature of the complaint or it was mapilestly absurd, un-
just or foolish, or where new facts which could not with
reasonable dilizence have been brought on the record in the
previous proceeding, have been adduced.”

16.15, It was suggested to us that the eoumeration of the
special circumstances by the Supreme Court should be accepted
as exhaustive and the law should provide that, barring those cir-
cumstances, no second complaint on the same facis would be
competent. We are not convinced that the circumstances men-
tioned by the Supreme Court exhaust the category of special cir-
cumstances in which a court would, and in our opmien, should,
entertain a new complaint, but leaving that alope, it is clear that
the enumeration is largely in abstract terms, which can be of
listle assistance in practice. In the very case before the Supreme
Court!, although the facts were not disputed, there arose in the
Supreme Court itself, a sharp difference of opinion regarding the
existence of special circumstances. Two Judges held that in the
circumstances of the case the entertainment of the complaint was
an abuse of the process of the court and could not be permitted;
while one Judge found that the second complaint was a step in
the furtherance of justice. It seems to us, therefore, that legisla-
tion in this respect is not called for, there being no doubt about
the law itself.

16.16. Section 203 speaks of the Magistrate dealing with the
case as “the Magistrate before whom a complaint is made or to
whom it has been transferred”. This we consider unnecessarily
lengthy and indirect, as the coatext leaves no doubt that the
power of dismissal is given to the very same magistrate who has
dealt with it, under section 200 and 202. We propose that section
203 may be revised as follows :—

“203. If, after considering the statemesnts on oath (if any)
of the complainant and of the witnesses and the result of the
inquiry or investigation (if any) under section 202, the
Magistrate is of the opinion that there is no sufficient ground
for proceeding, he shall dismiss the complaint. In every such
case he shall briefly record his reasons for so doing.”

1 Promatha Nath Talukdar and another v. Sarof Ranjen Sarkar, (1962}
Suppl. 2 S.C.R. 297; AIR. 1962 S.C. 876.



CHAPTER XVil

COMMENCEMENT OF PROCEEDINGS BEFORE
MAGISTRATES

17.1. This Chapter comsists of two sections, one dealing with
the issue of process, and the other with the power to dispense
with the personal attendance of the accused at the commence-
ment of proceedings before the Magistrate,

17.2. Section 204(1) refers to the Second Schedule and to
the division made in the fourth column of that Schedule between
cases where a supmumons is to issue in the first instance aad cases
where a warrant is to issue, While in the former case the Magis-
trate has to issue a summons (unless he proposes to issue a
warsant under section 90), in the latter case, “he may issue a
warrant, or, if he thinks fit, a summons lor causing the accused
to be brought or to appear” before the Magistrale,

17.3. An apalysis of the fourth column of the Second Sche-
dule shows that a summons is to issue in the first instance for
every summons case with the excepuion of the following thurieen
offences under the Iandian Penal Code, namely :—

(i) Offence under section 153, 357, 374, 417, 434, 448,
482, 508 or 509, punishable with one year’s impri-
sonment,

(ii) offence under section 138 or 225B, punishable with
6 months’ imprisonment,

{iit) offence under section 292, punishable with 3 months'
imprisonment, and

(iv) offence under section 510, punishable with imprison-
ment for pot more than 24 hours.

_ On the other band, a warrant is to issue in the first instance
In every warrant case except i regard to offemces under the
foliowing sections of the Iadian Pepal Code .—

{i) section 326 (imprisonment for life),

(ii} section 376 (10 years’ imprisopment),

(i) section 325 (7 years’ imprisonment),

{iv) section 335 (4 years' imprisonment),

{v) sections 161, 162, 164, 165, 167, 324, 344, 347,

343, 484, 485 and 487 (3 years’ umprisonment),

an

(vi) section 169, 177, 189, 217, 223, 225A, 229, 270,
295, 338, 342, 345, 346 and 355 (2 years' imprd-
sonment),

These few exceptions do not appear to be based on any
logical prigcipie or practical consideration. The law may well
be simplified by omitting the fourth column from the Second

Scheme of Chap-
ter.

Section 204 (1)}—
issue of summons
or warrant,

Omission of 4th
column in 2nd
Schedule recom-
mended.
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Scheduis and by relating sub-section (1) of section 204 about
issue of process to summons cases and warrant Cases.

17.4. A suggestion has been received that if the case is one
relating to an oilence punishable with umprisopment of less than
three years, a summons should issue in the first instance, There
are pot many offence under the lndian Pepal Code which are
punishable with imprisonment which may extend 10 two years,
and even in these cases, the Magistrate has tull discretion under
section 204 to issue a summons in the first instance. This pro-
vision is suflicient for all practical purposes, and we recommend
that sub-section (1) of section 204 be simplified as toliows :—

“(1). i in the opinion of a Magistrate taking cogni-
zance of an offeace there is suilicient ground for proceed-
ing, and the case appears 0 be a summons-case,
shall issue his summoas for the attendance of the accus~
ed. If the case appears to be a warrani-case, he may
issue a warrant, or il be thinks fif, a summons, for caus-
ing the accused to be brought or to appear at a certain
ume before such Magistrate or (if he has not junsdic-
tion himself) some other Magistrate having jurisdiction.”

17.5. Section 205 empowers a Magistzate to dispense with
the persomal aitendance of the accused whenmever he issues 2
summons for the appearapce of the accused. It may be noticed
that the power is not confined to summons-cases, but exiends
also to warrant-cases where the Magistrate issues a summons in
the first instance. The Courts have taken the view that the
power lo dispense with the personal attesdance of the accused
under this section is limited to the first issue of process and
that it cannot be exercised at any later stage. 1f the Magistrate
finds it pecessary at a jlater stage to dispense with the personal
attendance of the accused, he will have to act under and in
accordance with the provisions of section 540A. The two
complementary provisions appear o be adequate and do not
require any change.

17.6. The Law Commissicn in its Fourteenth Report re-
commended! that a provision similar to that contained in section
130 of the Motor Vehicles Act, 1939, enabling the accused to
plead guilty without appearing in Court and to remit the pre-
determined fine should be made applicable to the trial of petty
offences, particularly those under special and local laws. It
pointed out that “there are a large rumber of petty offences
mostly of a technical kind, in which the imposition of a fine
as penalty would meet the ends of justice. In those cases, where
there is every likelihcod of the accused plcading guilty, the need
for the examination by the courts of a large number of witnesses;
often public servants, may be avoided if the above procedure is
employed”.

17.7. We consider that this procedure could be adopted with
advantage in regard to any offence punishable only with fine not
exceeding one thousand rupees. The prosecution may indicate
in the police report or complaint whether the case is regarded

1 14th Rep. VoL, 2, page 786, para. 24,
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as a fit one for applying this procedure : and if the Magistrate
taking cognizance of the offence agrees he may indicate in the
summons that if the accused desires to plead guilty to the charge
without appearing in Court, he may transmit his piea and the
stipulated fine, either by post or by messenger. It should, how-
ever, be provided in the law that the amount of fine that might
be specified in the summons should not exceed one-hundred
rupees. The new provision should not apply to any offence
under any special or local Jaw which, like the Motor Vehicles
Act, 1939, contains a provision for convicting the accused in
his absence on a pica of guilty and sentencing him to pay a fine.

17.8. We accordinely recommend adding in Chapter XVII
of the Code a new section as follows :—

“205A. (1) ¥, in the opinion of a Magistrate tak-
ing cognizance of a petty offence, the case mav be sum-
marily disposed of under section 241A. the Magistrate
may isste SumMmMoOns to the accused requiring him either
to appear in person or bv pleader before the Masistrate
on a specificd date. or if he desires to plead milty to
the charee without appearing before the Magistrate to
transmit before the specified date, by post or by messen-
ger, to the Magistrate. the said plea in writing and the
amount of fine specified in the summons which shall not
exceed one-hundred rupees.

(2) For the purposes of this section. ‘petty offence’
means any offence punishable only with fine not exceed-
ing one thousand rupees, but does not include any offence
s0 punishable under the Motor Vehicles Act, 1939, or
under any other law which provides for convicting the
accused person in his absence on a plea of guilty.”

Fn Chapter XX, -which deals with the trial of SumMmMOns cases
by Magistrates, another new section should be inserted as
follows ;— X

“241A. (1) Where a summons has been issued under
section 205A and the accused desires to plead miilty  to
the charee without anpearing before the Macistrate, he
shall transmit to the Macistrate by post or by messenger,
a letter containine his plea and also the amount of fine
specified in the summons.

(2) The Magistrate may thereupon convict the accus-
ed in his absence on his plea of guilty and sentence him
to pay the fine specified in the summons. and the amount
t}r}ansmitted by the accused shall be adjusted towards
that fine.”

17.9. While considering section 173, we have recommended?
that the duty cast on the police by sub-section (4) of supplying
to the accused copies of statements and documents mentioned
therein should be transferred to the Magistrate taking cognizance.
Apart from changes consequential on this altered arrangement,
the only change of substance which is proposed is that where a

t See paragraph 13 abeve,
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document js voluminous, the Magistrate mey allow the accused
or his pleader to inspect it instead of causing & copy to be far-
mished. The new section providing for the supply of copies and
for the matters connected therewith may be as follows :—

“305B. In any case where the procecding has been

instituted on a police report. the Magistrate shall with-
out delay fumnish to the accused free of cost a copy of

each of the following :—

(i) the police report;

(ii) the first information report recorded under sec-
tion 154;
the statements recorded under sub-section (N

of section 161 of ail persons whom the mro-
cecution proposes fo examine as its wrtnesses.

(iii)

exclnding therefrom anv part in recard 10
which a request for such exclusion has - been
made by the police officer under sub-section

(4) of section 173;

the confessions and statcments, if any, recorded
under section 164: and

anv other document or relevant extract thercof
forwarded to the Magistrate with the police
report under rub-section (4) of section 173:

Provided that the Magistrate mav. after perusing any
cuch part of a statement as is referred to in iem iy
ahave and considering the reasons eiven by the nolice
officer for the request. direct that a conv of that nart
of the statement or of such portion thereof as the Manis-
trate thinks proper, shall be furnished to the accused:

Provided further that if the Macistrate s satisfied
that anv document referred to in item {v) above is
volnminous. he shall. instead of furnichine the accused
with a conv thereof. direct that he will only be allowed
to inspect it either personally or through pleader in
Court.”

$7.10. Where the Magistrate issues process under section 204
on comvlaint and the offence is triable exciusivelv by the Court
of Session. the Mapistrate should grant to the accused covies of
the statements of all persons examined bv the Maeistrate. and
other material on which the prosecution refies in order that the
accused may get adequate information about the charge against
him and prerare for his defence. ‘This is afl the more necessary
since commitment proceedings are to be abolished. The new
section may be as follows :—

“305C. Where in a case instituted on a complaint it
anmears to the Mavristrate issving process under section
204 that the offence is triable exclusively by the Court
of Session. the Magistrate shall withont delay fumnish
to the accused, free of cost, & copy of each of the
following :—

iy stﬂceti stat%zgzcnts! r:ﬁ:ordcd under section 200 or
on o persons cxamined by the
Magisteate;

(iv)

(v)
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(i) the confessions and statements, if amy, record-
ed under section 164; and

(ifi) any documents produced before the Magistrate
on which the prosecution proposes to rely :

Provided that if the Magistrate is satisfied that amy
such document is voluminous, he shali, instead of furnish-
ing the accused with a copy thereof, driect that he will
only be allowed to inspect it either personally or through
pleader in Court.”

17.11. Where the case {whether instituted on a pelice report
or on complaint) relates to an offence triable by the Court of
Session, the Magistrate has to send up the case to the Court
of Session. Since an inguiry by the Magistrate is not contem-
plated in the scheme which we propose in regard to such coffenc-
es, the provision in this respect can take a simple form and can
be placed in this Chapter as forming part of the commencement
of proceedings before magistrates. 1t will be convenient to refer
to this process as “commitment of the case to the Court of
Session”, although the procedure is radically different from the
comamitment proceedings at present provided in Chapter 18. The
new section may be as follows :—

“205D. When in a case instituted on a police report
or on a complaint, the accused appears or is brought
before the Magistrate and it appears to the Magistrate
gmt the case is triable exclusively by the Court of Session,

e shall—

(a) commit the case to the Court of Session;

{b) if the accused is in custody, forward him to that
Court, and, if he is not in custody, take bail
from him for appearsnce before that Court;

(¢} send to that Court the record of the case and
the documents and articles, if any, which are
to be produced in evidence; and

(d) notify the Public Prosecutor of the commitment
of the case to the Court of Session.”

Commitment of
case to Court
of Session—new
section 205D.

Commitment of
case to  court
of Session when
offence is triable
exclusively_by it,
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CHAPTER XVIII

INQUIRY INTO CASES TRIABLE BY THE COURT OF SES-
SION OR HIGH COURTY

18.1. Chapter 18 prescribes the procedure for the prelimi-
nary inquiry before a Magistrate where the case is  triabls
exclusively by a Court of Session or a High Court o, in the
opinion of the Magistrate, ought to  be tried by such Court.
Committal proceedings, as these inquiries are commonly calied,
have been a distinct feature of the Code from the begning.
Oxdinarily, a Court of Session or High Court may take cogni-
zance of an offence and try the case only on the basis of a com-
mittal made to it by a Magistrate under the provisions of this
Chapter. Until 1955, the procedure for the committal inquiry
was the same, whether the proceedings had been instituted oc-
fore the Magistrate on 2 police report of on a complaint or ip
any other manner. He was required to take all the evidence—
oral and documentary—that may be produced in support of the
prosecution, or on behalf of the accused, or that may be called
for by the Magistrate himself, examine the accused and satisfy
himself that there was sufficient ground for committing the
accused to the Court of Session. If he was so satisfied. he
framed a charge or charges against the accused, bound over the
witnesses. committed the accused and sent up the case to the
Court of Session. If he was not so satisfied, he discharged the

accused.

18.2. The main object of the committal proceedings was to
ensure that innocent persons alleged to have committed grave
offences were not harassed by being made to face a sessions
trial straichtaway and that only those persons against whom a
Prima facie case was made out before a Magistrate underwent
that ordeal. But. to quote from the Statement of Objects and
Reasons appended to the Amendment Bill of 1954,—

“Experience, however, has shown that Macistraices
commonly commit practically ail the persons brought
be‘ore them bv the police. The proportion of persons
discharged at this stape does not exceed 2% or there~
abouts. These commitment proceedings, however, are
made extremely lengthy, involve manv adiournments and
cause not only the prosecution. but the accused as well,
trouble and heavy expense. Even after the commit-
ment, the sessions trial may not commence for some
months. The result is that persons guilty (sic) of
extremely grave offences have to remain in suspense for
more than a year or so.”

18.3. Tt was accordingly proposed in that Bill that, in »il
cases instituted on a police report, committal proceedines <honid
b? abolished and the accused shouid be put un hv the Man~icirase
directlv before the Court of Session for undergoing trial. Theve
proceedings were, however, retained for cases initiated by
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private complaints on the ground that “the safepuards to the
accused which become avaiiable in cognizable cases through
nnlice investioation are non-existent.” This proposal  did  not
find favour with Parliament which eventually adopted a via
media in the shape of a slightly abbreviated form of commital
proceedings in police report cases. The procedure was set outina
comnrchensive new section 207A  consisting of sixteen sub-
sections. and the old sections 208 to 220 in the Chapter were
made applicable to cases instituted otherwise than on a police
report. Tt should be borne in mind that such cases are very few
indeed as compared to the cases instituted on a police report.

18.4. The main differences between the two procedures may
be brieflv noted. Tn a police case, the accused has to be fumish-
ed with a copy of the police report. of the statements of prose-
cution witnesses as recorded by the police and of all documents
on which the prosecution relies. The Macistrate i< required to
satisfy himself that thic has been done at the commencement of
the committal proceeding® (This innovation introdnced in 1955
applies equally to warrant cases tried bv Macistrates). In a
complaint case, this is of course not possible and hemce not
required. Y

Tn a police case. the Macistrate is required “to take the
evidence of such persons, if anv. as may be produced by the
srasecution as witnesses to the actual commission of the offence
alleced”. While he has a discretion to take the evidence of
ather prosecution witnesses if he considers it necessarv in  the
interects of juctice. he is not exvected to take the evidence of
anv defence witness. In a complaint case. on the other hand. the
Manictrate has to take “all such evidence as mav be produced
in sunport of the prosecution or on behalf of the accused”.

Tn a nolice cate. the Masistrate proceeds to frame a charee
aoainst the accnsed if. on the hasis of the statements of wit-
nessee recarded by the police under section 161(3) and those
recorded hv himsclf. he “is of opinion that the accused chould
he committed for trial”. In a comvlaint case, the Mavristrate
frames a charoe when he “is satisfied that there are sofficient
orounde for committine the accused for trial”. This differcnce
in wording suegests a hicher standard for the prosecution
evidence in complaint cases.

The Qdifference is somewhat more noticeable in reeard to
the circumstances in  which the WMaecistrate is  expected to
discharee the accuted. Tn a police case. he mav do so onlv “if
he is of opinion that (the) evidence and documents (before
himY) disclose no erounds for committine the accused person
for trial”. Tn a comvlaint case. he may do so “if he finds that
there are not sufficient grounds for committing the accused
person for trial”.

These differences. however, are not very material. nor of
any oreat consequence since. as mentioned above the number
A’ epscione caces instituted otherwise than on a police renort is
verv sma¥t  We mav accordingly concentrate attention on
section 207A under which most committal imguiries are gow
conducted by Magistrates, - :

Present position—
main differences
between  proce-
dure in  police
cases and com-
plaint cases.
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Controversy over 18.5. The purpose of providing a shorter procedure in police

revised procedur® cages was, of course, to speed up the committal proceedings and
to avoid, as far as possible, a duplication of the taking of
evidence, first, by the committing Magistrate and then, by the
Court of Session. Ever since its introduction, the new procedure
has been a subject-matter of controversy. Even in 1958, the
Law Commission noted in the earlier Report that “the views
expressed X % x before us were sharply divided on this ques-
tion. One view supported the abolition of the committal stage
altogether <o that the Sessions Court may be scized straightaway
of these police report cases. On the other hand, a large section
of opinion emphatically supported a reversion to the old full
committal procedure, There was little support for the continua-
tion of the present shortened committal procedure.”t While
takint the view that the abolition of committal proceedings
altogether will not be justified. the Commission at that time
felt “that it would not be right to reach definite conclusions on
this auestion in view of the fact that the amended committal
procedure has been in operation only for a little over two years.
Greater experience of its working has to be gained before a
decision is reached to make radical chanees in  legislation so
recently enacted.”  For the time being. the Commission only
recommendzd two amendments in section 207A2 one in sub-
section (4) so that all witnesses to the commission of the crime
and all other important witnesses should be examined in the
committal proceedings, and the other in sub-section {6) chane-
ing “disclose no grounds” to “there are not sufficient grounds”.

11;53“ Courts, Bar  18.6. When the revision of the Code was taken up in 1960

St Govers and suggestions were received from the public, they were found

ments consuited. 10 be of the same conflicting nature as before in regard to the
utitity of committal proceedings. In view of the importance of
the subject, the Commission decided to ascertain in greater
detail the views of those who were competent to speak on it,
and addressed a lettert to the High Courts, the leading Bar
Associations and the State Governments soliciting their  views
specially on the following questions :

(1) Are commitment proceedings under section 207A
of the Code an improvement over the pre-1955
position from the point of view of securing a
speedy and fair trial for the accused?

(2) If not, should the pre-1955 position be restored in
respect of commitment proceedings by repealing sec-
tion 207A and making suitable modifications in the
other sections ?

(3) Do commitment proceedings serve any useful pur-
pose at all and would it be better to dispense with
such proceedings?

{4) Will an authority similar to the Director of Public
Prosecutions in England be useful and effective in

1 14th Report, Vol. II, p. 793, parz. 10.
21bid, p. 797. pama, I8.

$ 1hid, p. 7197, pare. 19.

4 Letter dated 23rd Amgwst, 1968,
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Indian conditions, perticulrsly inm regard to the
prosecution of sessions cases?

One or more Members of the Commission also held discus-
sions on these points at various places with Judges, members of
the Bar Associations and others.’ As was only to be expected,
the views expressed in the replies to the Commission’s letter and
at the personal discussions revealed a sharp difference of opinion.

18.7. Before considering the arguments for and against the
abolition of committal proceedings, it will be uvseful to refer to
the evoiution of the English procedure for the trial of felonies
or indictable offences. As stated by Holdsworth?,—

“Farly law did not contemplate any preliminary
enquiry into the guilt or innocence of an accused person.
Criminals were presented for trial either by the jury of
presentment, or in consequence of the finding of the
coroner’s inguest. If they were taken in the act they
were generally executed out of hand. x x x Tn fact, in
the seventeenth century, the ecxamination coaducted by
the magistrates was of an inquisitorial nature. The pri-
soner was closely examiped. The witnesses for the
prosecution were not examined in his presence. Their
cvidence was only for the information of the court. Even
as late as 1823 it was stated to the grand jury that, when
a magistrate was conducting this preliminarv examina-
tion, he was acting inquisitorially and not judicially; that
such proceedings mieht and ought to be conducted in
secret; and that information so ascertained might be
communicated to the prosecutor but not to the party
accused. Tn 1836, the Prisoners” Counsel Act ailowed
accused persons to inspect afl depositions taken aeainst
them. Tn 1848, it was enacted that the witnesses for the
prosecution should be examined in the presence of the
accused. The accused person was allowed to make any
staternent he pleased or to call any witnesses he pleased;
but he was not to be obliced to do either: and the Magis-
trate must inform him about this. The preliminary ex-
amination before the Maeistrates was thus made an
entirely judicial proceeding.”

The pattern thus set in Encland for the trial of serious
offences—a preliminary judicial inquirv before maristrates follow-
ed by a full-fledeed jury trial before the court of assize or quarter
sessions—was copied while codifying the law of criminal pro-
cedure in British Tndia.

18 8. Recentlv. however, an important change has been
made in Eneland by the Criminal Justice Act. 1967 in respect
of proceedines before examining justices. Tt has introduced a
new tvpe of “committal for trial without consideration of the
evidence”. Under the ordinary procedure, examining justices are
obliged to consider the evidence, which must be adduced orally

1 See Introduction to this Report.
2 Holdsworth, History of Enelick Law (1922}, Vol. 1. pp, 205 fo 297.
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before them. and amy statement of the accused. They cannot
accept written statements as evidence and must satisfy themselves
that there is sufficient evidence to place the accused upon his
trial.  The Act of 1967 enables them to admit as cvidence, sub-
ject to certain safeguards, written statements of witnesses to the
same cxtent as oral evidence to the like effect. A lcarned writer
in a Law Review comroents on the new procedure as follows! :mm

“Committal proceedings have long been recognised as
time-copsuming and poteatially productive of a sense of
unfairness and of risk of prejudice for the defence when
reported in the press. Witnesses did not come up to proof
and thus counsel’s opening speech was sometimes unwittingly
inaccurate; evidence was admitted at committal proceedings
but rejected as inadmissible at the trial: only the prosecution
case was given at committal and the prass renort was neces-
sarily onc-sided. and often haphazard and fortuitous; at the
trial the Judee always had to warn the jury to put out of their
minds anything they had read about the case. Accordingly
a new simplified committal procedure and restrictions on
reporting, while retaining the essential principle that the
accused is entitled to know in advance the cace he has to meet
at the trial, and to have press publicity if he wishes, are
very wefcome. Where the accused is legally represented,
committal may now take place formally by consent on the
hasis of written statements, served on the defence before the
hearire, which will not even be read out aloud in court nor
even read by the magistrates, if the defence does not wish the
prosecution witnesses to be called.”

18.9. Tn Scotland there are no commit'al nroceedings at all.
The Ford Advocate and the Crown Office staff in Bdinbureh are
responsible for deciding whether the evidence iustifies prosecution,
the offence to he chareed and the Court in which the prosecution
is to be hrousht. The procurator-fiscal in a countv (correspond-
ing fo our Public Prosecutor in a district) has a wide discretion as
to the proseention of lesser offences and receives puidance from
the Crown Office regarding more serious crimes.  He sends to the
Crown Office “pre-comnitions™ (i.e., the statemente of witnesses
recorded hefore trial) and reports of erime received from the nolice
and from nprivate individuals. Fach prosecution witness is pre-
cognised nrivately, the accused beine neither present nor represen-
ted by counsel. The function of the nracuratnr-fiscal corresnonds
more to the investipating judee in continental procedure than to
magictrates conductine a nreliminary inouirv in Ercland. Tt 3
hic dnty to ensure that pre-cognitions are as full as possible and
faithfullv represent the evidence of witnesses.

18.10. Tt is a rule of Scottish procedure? “that everv indict-
ment must have anpended to it a list of all productions which are
to be used a< evidence bv the Crown at the trial and of all Crown
witnesses with their addresses. The indictmant i served upon
the acensed not less than six clear days bhefore *he first dict. that is.
the sitting of the Court at which the accused is called on to plead
‘euiity’ or ‘not euilty’. T the accused does not nlead puilty, the
trial takes place at the second diet. which must be not less than

1 A. Samuels in the Modern Law Review {'!-968) 8t o, i?.
' szw- G.S;;ormsnd, "The Public Prossoutor in Scotlamd’, (1938) 54
LR, p. . .
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nine clear days alter the first diet. There is therefore a minimum
of fifteen clear days between the date when the accused person
first receives the list of the witnesses and of the productions which
may be used against him and the date of trial. In practice the
time is usualiy Considerably longer.,” The defence is also obliged
to provide a st of its witnesses to the prosecutor who may pre-
cognise them. The pre-cognitions, however, are merely aids to
the examinution oi the witnesses in Court.  They are not disclosed
to the Judge or jury.

18.11. Apociher country which does not have committal pro- Procedure in
ceedings for the tria) of grave offences is Israel. Under a recent Israel
law, it has dispensed with such proceedings. The law provides
that the accused person may at any reasonable time inspect a copy
of the investiga:ion material in the possession of the prosccutor
and that the prosecution may not produce any evidence in court
or call any witness unless the accused has been given a reasonable
opportunity to inspect and copy the evideace or statement of he
witness during the investigation. The procedure is thus similar
to that obtaining in India for the trial of warrant cases betore
Magistrates under section 251 A of the Code,

18.12. Some of the Australian Provinces which have been Procedure  in
following the traditional English system of a prelim:nary inquiry Pro Australian
by a Magistrate {ollowed by a jury trial before a Judge in ihe case © oY%
of alt scrious offences have been feeling the delay, expense and
inconvenience imvolved in the committal proceedings. They
have recently been amending their laws so thay such proceedings
are shottened, particularly where the accused has pleaded guilty.

As in England, siatutory declarations are made admissible in liey
of oral evidence in these procecdings.

18.13. We have meationed these few foreign instances oply Committal  pro-
to show that committal proceedings are by no means an cssential ceedings aot
past of a fuir trial which a person accused of a grave crime has a ?:?e!:!}a} for a
right to expect.  They are more in the nature of a convenience - o
from the point of view of the prosecution as well as of the defence,
especially in places where trial by jury is prescribed by law. A
jury trial has necessarily to be concentrated into as short a period
as possible and carricd on without a break. Committal proceed-
ings help in presenting the evidence of the prosecution and the
defence in an organiscd manner before the jury, besides, of course,
affording a protection to the individual against having to face a
jury trial when the cvidence to support the charge against him is
insufficient. With the abolition of jury trials, these advantages
have lost much of their importance.

18.14. It should also be noticed that the Indian Legislature Committal pro-
has occasionally provided for the direct trial of the accused person ceedings dispens-
by the Sessions Court without any committal proceedings befoge a ¢d_With by lawin
Magistratc.  Section 198B of the Code, for example, dispenses cestain cases.
with such proceedings when the prosecution is for defaming the
President or Vice-President of India, the Governor of a State, a
Minister of the Union or of a State, or other public servant
employed by Government. Under the Prevention of Corruption
Act, Sessions Judges, appointed as Special Judges, take direct
cognizance of certzin serious offemnces involving bribery and
corruption and try them moro or lees accordiag to warrant-case



No effective

screening
flimsy cases.

of

148

procedure. Special courts and tribunals have also been estab-
lished from time to vme tor the trial of persons charged with
grave offeaces without :he cuse being committed to them aiter a
magister.al inquiry. In all these cases, the avowed object of the
special provision or law is to avoid the delay inherent in committal
proceecings and expediie the trial of the offence., At the same
time, it canoot be centended that the law has in apy way failed to
secure the esseniisis O: a .air .2l for the accused.

18.15. The main object of Chapter 18 of the Code in inter-
posing 2 judicial iwnquiry by a Magistrate as a preliminary to every
sessions trial is to secure that a pruma facie case is made out against
the accused person 10 the satisiaction of the Magisirate, apd that,
where the Magistrate is not satished that there are sufficient grounds
for committing the accused tor irial, the latter is discharged and
saved the wrouble and expease involved in facing the Sessions
Court. This would secm to be the ozly real justification for a
procedure which involves the taking of the same prosecution
cvidence tw.ce over, puis the State as well as the accused to
additional expense and trouble and holds up the trial {or a consi-
derable period. [Examination of the witnesses before the effective
Court is posiponcd by wecks, sometimes mounths, because of this
procedure. 1t would be well to remember in this connection
Katy&na's injunction to the Hindu kings of old ;e

na kala-haranam karyam
rajnd sakshi-prabhashne

mahdn dosho bhavet kalat
dharma-vyavriti-lakshanah,

[No delay should be permitted by the king in getting
witnesses to depose; for lapse of time leads to great evil,
marked by thewr deviating from the lawfui course.]

18.16. Even umnder the fuli committal proceedings in vogue
before the amendment of 1955, it was noticed that the screening
of flimsy cases, which these proceedings were designed to effect,
was i fact pot achicved. Subsequent to the amendment, the
number of cases in whick the committing Magistzates found it
possible to discharge the accused because the evidence and docu-
ments produced by the prosecution “disclosed no grounds for
committing the accused person for trial” was not unpaturally even
smalier than before. The amendment might have reduced to a
ceriain extent the time taken in the committal proceedings, since
the prosecution witnesses actually put forward and examined by
the Magistrate were fewer, but this gain in time was offset jn quite
a few States, particularly in Uttar Pradesh and Bihar, by the time
taken after commitment for the case to be brought up before the
Court of Session for trial. The Commission was informed that
this interval, which ought not to be more than three or four weeks,
was in many cases about a year in Uttar Pradesh and in Bibar
according to recent statistics,. There is also no doubt that in
almost all States the time spent in committal proceedings themselves
continues to be considerable in spite of the amendment of 1955.

Maoy of the arguments put forward in support of retaining
committal proceedings are basod on ¢he assumption that they
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effectively help in the screeming of fiimsy cases. [For instance,
when it 18 urged that evidence before committing magistrate often
establishes that there IS 0o prima jacie case against ihe accused
or some ot the accused and they are saved the trouble and expense
of a sessions trial, or that the comumittal siage operates as a
check against innocent persols being brought beiore the Court of
Session on lhe oasis 01 uelecive polce iavestigation, ot that com-
mittal proceediags save the time of 3€ss100s Judges and congeston
in therr Courts, the argument conveniently turas a blind eye to
the tact that the number ol cases resulting in discharge of any of
the accused persons by the Magistrate is very small indeed. ‘The
advantage on this score is consequently peghigible as compared to
the magisterial time and public moaey wasied in the great majority
of committal proceedings.

18.17. Another line of argument for retaining committal pro-
ceedings is that the accused must have a full and clear picture of
the case against him before be is brought up before the Sessions
Court and tor this purpose it is essential that a Mag.strate should
record the statements on oath of all the prosecutionp wimesses, of,
at any rate, of the “witnesses to the actual commission of the
offence alleged”. While one may readily agree that these deposi-
tions taken in his presence give the accused a better idea of the
case agamst him than copies of their statements-recorded by the
policc under section 161(3) and of the other documents relied on
by the prosecution, we do not think that they are essenual for a
fair trial of the accused. In order to prepare his defence, he bas
certainly a right to know the nature of tbe evidence which the
proseculion has obtained against him, but this, in our opinion, 18
made available to him under section 173(4). It bhas to be
remembered that what finally matters is the evidence before the
Sessions Judge at the trial and not the statements recorded by the
Magistrate or by the police in the first instance, and the longer
the time taken in bringing the witnesses before the trial court, the
better are the chances of their deviating from the truth,

18.18. We may quote here a Sessions Judge! who writes from
personal expericuce as follows ;—

“Another fact which I have noticed is that the commit-
ment proceedings are unduly delayed and there are instances
where the accused have been committed to the Court of
Session after more than two years of the date of ofieace.
Even in serious ofiences like murder, the commitment pro-
ceedings take quite a long time, This has a2 number of evils
in its train. ‘The main evil is that there is a lot of gap
between the cxamination of the witnesses in the Court of
Session and before the Magistrate, and again in the Court of
Session and the date of occurreace, and the witnesses who
are by a large number illiterate make discrepant statements
op some matters and this furnishes an opportunity to the
defence to confront the witness with his previous statement
made in the committing court or before the police. Further
if there is a delay in the trial of the case the witnesses are
likely to be won over. In some cases I have found that due

! Shri Rajondra Nath Aggarwal, District & Soesiomg Judge, Simla.
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to delay important witnesses disappear, and there is delay |

in the disposel of the trial, 1 bave also found that when
there is a delay in the trial of the case, important wiinesses
such as doctor, investigating officer, are transierred and some-
umes it becomes dificult to procure their presence aad this
declays the finishing of the tral.”

Similar views have been expressed by a number of other Scssions
Judges with varying emphasis on the different points brought out
in the above report.

18.19, After a careful consideration we are of the unanimous
opinjon that commiital proceedings are largely 3 waste of time and
etfort and do not contribute appreciably to the efficicncy of the
trial before the Court of Session. While they are obviously time-
consuming, they do not serve amy essential purpose. There can
be no doubt or dispute as to the desirability of every trial, apd
more particularly of the trial for a grave offence, beginning as
soon as practicable after the completion of investigation, Com-
mittal proceedings which only serve to delay this step, do not
advance the cause of justice. The primary object of protecting
the innocent accused from the ordeal of a sessions trial has not
been achieved in practice; and the other main object of apprising
the accused in sutficient detail of the case he has to meet at the
trial could be achieved by other metbods without going through a
very partial and ineffective trial rehearsal before a Magistrate, We
recommend that committal proceedings should be abolished.

18.20, We have mentioned above* that one of the connected
questions on which informed opinion was sought by us was
whether an authority similar to the Director of Public Prosecu-
tions in England would be useful and effective in Indian condi-
tiops, particularly in regard to the prosecution of sessions cases.
The opinions reccived by us were geserally in favour of such an
authority provided its independent character could be safeguarded
and it was given an effective voice in advising whether the evidence
coilecied by the ipvestigaling agencies was suflicient to put up.
the case before the Court of Sessior. Such an authority wouFd
doubtless be specially valuable after the abolition of committal
proceedings.,

18.2i. We have now in every district an officer appointed by
the State Governument who is designated the Public Prosecutor and
who, with the assistance of one or more additional Public Prose-
cutors, conducts all prosecutions on behalf of the Government in
the Court of Session. These senior Public Prosecutors are under
the general control of the District Magistrate. Prosecution in the
magisterial courts is, generally speaking, in the bands of either
the police officers or of persons recruited from the bar and styled
Police Prosecutors or Assistant Public Prosecutors all of whom
work under the directions of the Police Department.

18.22. In an earlier Report?, the Law Commission analysed
the defects of the existing system in the following passage :

“We have pointed out earlier that, in most of the States,
the prosecutors in the Magisterial courts are either police

1 See parn. 18.6 above. '
2 14th Report, Vol. II, pp. 765-770.
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officers, who may or may not be legally qualified, or members
of the Bar, but they all function as a part of the Police Depart-
ment. However experienced the specially appointed police
officers might be, want of legal knowledge or legal qualifica-
tions must affect adversely prosecutions conducted by them.
On account of a lack of adequate knowledge of law, and parti-
cularly of case Jaw and the law of evidence, such prosecuting
officers are not capable of presenting their cases with ability
and cffectiveness.  As compared with counsel appearing for
the accused, who are all legally qualified and trained, their
performance is bound to be inadequate. The burden of pro-
ving a casc is upon the prosecution, and the prosecution
ought to be represented by advocates, as able if not abler than
the lawyers for the accused. In any case, there can be little dis-
pute about the general principle, now largely accepted, that
the prosecutors ought to be legally qualified persons and
should be recruited from the Bar,

It must not also be forgotten that a police officer is generally
- one-sided in his approach. It is no reflection vpon him to say so.
The Police Department is charged with the duty of the mainten-
ance of Jaw and order and the responsibility for the prevention
and detection of offences. It is naturally anxious to secure con-
victions. Not infrequently, relevant witnesses are kept back by
the prosecution. Intimidation of defence witnesses is also mot
unusual. These are the results of an excess of zeal by the police
officers and a want of a realization of their true function. But if
the purity of judicial administration is to be maintained, such con-
duct must be sternly checked. We have also been told of police
officers of the Jower grade in charge of the prosecutions delibera-
tely weakening their cases out of corrupt motives. It is obvious
that by the very fact of their being members of the police force
and the nature of the duties they have to discharge in bringing
a case to court it is not possible for them to exhibit that degree
of detachment which is necessary in a Prosecutor.

The Public Prosecutor is almost wholly occupicd with the
conduct of prosecutions in the Sessions Court and in appearing
for the State in criminal appeals or revisions and like matters.
Apart from such advisory functions as he may discharge when
tequested to do so by the District Magistrate or the District
Superintendent of Police, he has no control over the cases before
they come to the court. Even in the exercise of the power to
withdraw from a prosecution, he is controlled to a large extent
by the District Magistrate or the District Superintendent of Police.
On account of the practice that has prevailed for a long time, the
Public Prosecutor has come to occupy a subordinate position.
Even when he is aware of the defects in the prosecutiop evidence,
he is not in a position to influence the future course of the prose-
cution. He is rarely consulted at the crucial stages of investigation
and has no opportunity of guiding the investigating agency in the
matter of gathering relevant evidence,

A large number of complaints never come to coust for the
reason that the police after investigation report them to be not
worth proceeding upon grounds of insufficient evidence or legal
difficulties. It is true that in such cases, the complainant can
himself directly file a complaint. The propriety of dropping the
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prosecution ip such cases is a matter that is at present examined
only by the departmental officials. The Public Prosecator is ud-
able to interferc in any of these matters, being regarded more O
less as a subordinate official under the control of the District
Magistrate and the District Superintendent of Police.”

18.23. The Law Commission then suggested! “that the pro-
secuting agency should be scparated from and made independent

¢ of its administrative counicr-part, that is the Police Department,

and that it should not only be responsible for the conduct of the
prosecution in the court but it should also have the liberty of
scrutinising the evidence particularly in serious and importast
cases before the case is actually filed in court. Such a measure
would ensure that the evidence in support of a case is carefully
examined by a properly qualified authority before a case is inst-
tuted so as to justify the expenditure of public time and money on
it. [t would also emsure that the investigation is conducted on
proper lines, that all the cvidence needed for the establishment
of the guilt of the accused has been obtained. The actuval conduct
of the prosecution by such an independent agency will result in a
fairer and more impartial approach by the prosecutor to the case.”

18.24. As a first step towards improvement, the Law Commis-
sion proposed? that in every district a separate prosecution depart-
mient should be constituied and placed in charge of an official who
may be called a “Director of Public Prosecutions”, and indicateds®
in some detail what his principal functions should be.

18.25. It is to be regretted that this recommendation has not
been given any serious consideration by the State Governments
and that there has been little improvement in the calibre of the
prosecuting agencies in India and, consequently, in the level of
cfficiency in the conduct of prosecutions in the more important
cases, whether before the Sessions Court or the Courts of Magis-
trates. We would therefore repeat the recommendation. Should
the rcluctance of the State Governments to move in this direction
be to the creation of a new office with a high sounding designation,
we would suggest that the objective could be achieved by giving
the Public Prosecutor of the district a greater authority, a higher
status and a wider range of functions than he has at preseat, and
approximating to those eavisaged for the Director of Public Pro-
secutions by the Law Commussion in the earlier Report. These
changes, substantial as thev would be, would not require any
radical amendment of the Code and could be eficcted by adminis-
trative action of the State Government.

18.26. With the abolition of committal proceedings, it will be
the responsibility of the Public Prosecutor to scrutinise the police
report (or “charge-sheet” ag it is commonly cailed) before it is
submitted to the Magistrate and to see that a case which, accord-
ing to the police is exclusively triable by a Court of Session, is
reallv so and that there is sufficient evidence to support it. This
is said to be the practice even now, at least in important sessions
cases, and there should accordingly be no difficulty in enforcing

1 14th Report, Vol. I, p. 770, para 14.
2 14th Report, Vol i, p. 770, para, 15.
3 thid, p. 771,
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it in ail sessions cases. At this stage, the Public Prosccutor should
have the authority to send the case back for further investigation
and to modify the proposed charge whenever he finds it necessary
to do so.

18.27. Though committal procesdings as such are to be abo-
lished, we propose that the existing system uider which Magis-
trates alome arc competent to take cognizance of offences should
be continued cven in regard to cases triable exclusively by the
Court of Session. Later in this Report,! we are recommending
a considerable reduction in the number of offences under the
indian Penal Code which should be within the exclusive jurisdic-
tion of the Sessions Court; but the cases partaifing to such offences
need not be instituted directly in that Court. Whether on a police
report or otherwise, such cases will, as at present, be instituted
in the Court of a competent Magistrate.

18.28. We have rccommended in an ecarlier Chapter  that
the duty now cast on the police by section 173(4) to furnish
copies of the police report statements of witnesses, and relevant
documents to the accused should be shifted to the Magistrate
taking cognizance of the offence> When a sessions case is insti-
tuted before a Magistrate on a police report, he will first sec to it
that all these copies are furnished to the accused in good time
and will also decide that, prima facie, the case js triable exclu-
sively by the Court of Session.

18.29. As regards the small number of sessions cases that
may be instituted on complaint, it would obvicusly be convenicnt
it they were also brought before a Magistrate in the first instance:
but we do not consider it necessary to retain the elaborate provi-
sions contained in scctions 208 to 220 which lay down the proce-
dure for committing such cases to the Court of Session. The
object of this procedure is to get ali prosecution witnesses examin-
ed by the Magistrate in rthe Presence of the accused in order that
the accused may have a full idea of the case which is brought
against him. We propose? that in such cases it will be sufficient
if the Magistrate 1aking cognizance of the offence on compiaint
holds an inquiry under section 202 and examines the complainant
and all his witnesses on oath, bur not in the presence of the
accused. 1f on the basis of such sworn statements he finds that
there is “sufficient eround for proceeding” he should issue process
to the accused as provided in section 204. He should then araat
to the accused copies of the statements of all persens examined
bv the Magistrate and other material on which the prosecution
relies in order that the accused mav get adequate information
about the charge against him and prepare for his defence

The combined effect of these two provisions will be ta ninece
A person accused of a grave offence by a private comnlainant in
a somewhat better position than one charged with g similar
oiffence on the basis of a police investigation. Tn the former case,
a preliminary inquiry by n Magistrate into the truth of the ¢com-
plaint is made mandatory and takes the place of an investization

iSee para, 4710 helow.
2 8ce para. 1421 above.
A See maras 16,11 and 16.17 above.
% See para 17.10 ahove.
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by the police. The accused gets copies of the statements of all
prosecution witnesses recorded by the Magistrate in the former
casc and the statements recorded by the police under section
161(3) in the latter case. With these safeguards which appear t0
us to be sufficient, we consider that comsmittal proceedings could
be dispensed with for complaint cases also.

18.30. Although there will be no committal proceedings as
such, in the sense of a judicial inquiry with the accused present,
the Magistrate will, under the proposed scheme, be “committing
the casc to the Court of Session” whenever it appears that it 18
triable exclusively by that Court. The steps to be taken by him
have been indicated? at the end of the last Chapter. The procedure
for the sessions trial will broadly be the same as for the trial of
a warrant case instituted on a police report. The statutory pro-
visiops in this respect are set out in a subsequent Chapter;? but
we may mention here the main features of the trial before the
Court of Session. The first heariog will be devoted to a state-
ment of the case by the Public Prosecutor, consideration of the
statements of witnesses and other documents on which he pro-
poscs to reply, framing of the charge against the accused, record-
ing of his plea and other necessary preliminaries. An adjournment
will be necessary at this stage in order to secure the attendance
of all the prosecution witnesses and aiso to give the defence time
to prepare for their examination in the light of the opening day’s
proceedings. The second stage will be the recording of the prose-
cution evidence which could, and should, go on de die in diem,
followed by the examination of the accused. Another short ad-
journment will be necessary at this stage for the defence evidence
and conclusion of the trial,

The proposed scheme for the sessions trial does involve two
adjournments for 10 or 15 days each which are probably not re-
quired——in theory, at any rate—under the existing procedure. In
practice, however, many sessions trials even now are not conclud-
ed at one continuous sitting and adjournments are found to be
necessary for one reason or apother. The inability of the prose-
cution to produce all its witnesses on the appointed days is said
to be the main cause. Such delays can only be avoided if all con-
cerned in the trial are imbued with a feeling of urgency and 2
desire for its speedy conclusion.

18.31. The whole of Chapter 18 of the Code may accordingly
be omitted. :

% See para. 17.11 above.
2 See para. 23.2 below.



CHAPTER XIX
THE CHARGE

19.1. Scction 221 jays down the main requirement for the
framing of a charge as regards the offence with which the accused
is charged.

Sub-scction (6) provides that jp the presidency-towns the
charge shall be written ip English and elsewhere it shali be
written either in English or in the language of the Court. We see
no justification at the present day to have a separate rule for
presidency-towns and recommend that there also the charge should
be written either in English or in the language of the Court. A
suggestion has been received that the charge should be written in
the language of the accused when it is not the language of the
Court, The Code expressty provides? that in trials of warrant cases
by magistrates as well as in sessions trials, the charge should be
read and explained to the accused. These provisions are adequate
to secure a fair notice to the accused and there is 0o need to add
a reference to the language of the accused in sub-section (6).

19.2. Secdon 222(1) prescribes the important general rule
that full particulars as to the time and place of the offence and as
to the person against whom or the thing in respect of which the
offence was committed should be given in the charge. Sub-section
(2) of the section provides a limited relaxation of the rule in a
case of criminal breach of trust or of dishonest misappropriation.
In these two cases it is sufficient to specify the gross sum embez-
zled or misappropriated and the dates between which the offence
was committed. subject to the limitation that the interval bet-
ween the first and the last of such dates shall not exceed one
year. The charge so framed shail be deemed to be a charge of
one oflence within the meaning of section: 234,

19.3. The combined effect of sections 222(2) and 234(1) is
that a person accused of breach of trust may be charged with and
tried at one trial for three such offences committed within the
space of 12 months, and in regard to each such offence the relaxa-
tion as to stating particulars of time, place and amount may be
availed of. But when the embezzlement has been going on for a
long time, say three years, it is not permissible to rely on section
222(2) for grouping together each year’s embezzlement as  one
offence and then rely on section 234(1) for trying the three
charges at one trial. It is suggested that multiplicity of criminal
proceedings is not avoided in such z case because both the sections
have the same period limit of one year. By way of remedy the
suggestion is made that the period mentioned in section 234(1)
should be increased to two years and also that the number of
charges that can be tried jointly may be increased from three to
five or even six. We are unable to agree with either sopeestion. We
do not think it is desirable to permit generally the joinder of more

L Sections 251A(4). 255(1) and 271
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than three offences of the same kind at onc trial or to increase the
period-limit to two years. Apart from cmbezziement cases it
would not be 1o the advantage of the prosccution or of the defence
to deal with numeroug different transactions spread over a long
period at one trial. Even in embezzlement cases the limit of one
year, set in both the sections, is not unrcasonable and there is no
good justification for increasiag it.

19.4. Scctions 223, 224 and 225 do not call for any com-
ments. In section 226 the special provision for the High Cousts
15 not necessary and the words “or in the case of a High Court,
the Clerk of the State” may be omitted. Similarly, since trial by
jury s proposcd to be abolished, in section 227(1) the atter part
(“or in the case of trials by jury before the Court of Session or the
High Court, before the verdict of the jury is returned”) may be
omitted, Scctions 228, 229 and 230 also do not call for anv
commenis.

19.5. Under scctiop 231, whencver a charge is altered or
added to by the Court after the commencement of the trial, the
prosecutor and the accused “shall be allowed” to recall or re-
sumoion and examine, with reference to such alteration or addi-
tion, any witncss already examined. Where an application is made
for re-summoning of such witnesses, the court is bound to grant it,
and cannot refuse it on the ground that the accused cannot be
prejudiced! or even on the ground that the alteration is of such a
nature that it cannot affect the evidence. Now, it may happen that
the application for recalling and re-summoning the witness s
made only for the purpose of vexation or defay or defeating the
ends of justice. In such cases, the court should have a power to
refuse the application. ¥ the evidence of a witness is of a purely
formal character and the other party merely desires to proiong the
procecdings by taking advantage of the right given by the section,
therc is no reason why it should be mandatory for the court to re-
sunimon the witness. We, accordingly, recommend that section
231 be revised as follows (-

“231. Whenever a charge is altered or added to by the Court
after the commencement of the tdal, the prosecutor and the
accused shall on application be allowed—

(2) to recall or re-summon, and examine with reference
to such alteration or addition, any witness who may
have been examined, uriess the court, for reasons to
be recorded in writing, considers that such applica-
tion is made for the purpose of vexation or delay or
for defeating the ends of justice®

(b) to call any further witness whom the Court may think
10 be material.”

19.6. Section 232 deals with the cffect of a material error in,
or absence of, a charge which has misled the accused in his
defence. It provides that in such a casc the court of appeal, revi-
ston or confirmation shall direct a new trial upon a charge framed

L Ramalinga v. Emp. AJR. 1929 Mad, 200, 201:
Nagendrg Nath v, Emp., ALR. 1932 Cal. 486, 487,

2 Cf. Seciions 251A(9) and 257(1),
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in such manner as it thinks fit, or, if it is of opinion that on the
facts proved in the case no valid charge could be preferred against
the accused, it shall quash the conviction. This is hardly the pro-
per place for sucha provision. While the power of the superior
courts to order retrial is referred to in subsequent sections like
376¢b}, 423(1) and 439(1), the effect of omission io frame a
charge or an crror in a charge is agaip provided for in sections
535 and 537(b)}. We consider that scction 232 should be omitied
and its provisions suitably modified and combined with the pro-
visions in scctions 5335 and 537(b)1.

19.7. The first requircment of a fair trial in criminal cases is
a precise statement of the accusation.  This requirement the Code
seeks to sccure, first by laying down in sections 221 to 224 what
a charge should contain; next, by laying down in section 233 that
for every distinct offence there should be a separate charge; and
lastly, by laying down in the same section that {exceptin certain
specified cases) each charge should be tried separately, so that
what s sought to be achieved by the first two rules is not nullified
by a joindar of numerous and vnconnected charges.

These cxceptions are based on somc rational principle or other.
In scction 234, which permits a joint trial for offences of the
same kind not exceeding three in number and commitied within
a period of twelve months, the principle is the avoidance of a
multiplicity of proceedings. I section 235{1}, the prianciple is
the relation between offences forming part of the same transac-
tion, separaie trials whereof will naturaily Tesult in an incomplete
comprehension of the totality of the crime even where they do not
lead to conflicting judgments, The principle behind section 235(2)
and section 235(3) is that if a criminal act has scveral aspects,
all of them shouid be adjudged together. Sections 236 and 237
(which should be read together) provide for the not unusual type
of case in which while broad facts concerning an offence are, or
can be, established by the evidence, not all the incidents and
circumstances are known. Tn such cases it is permissible to charge
the accused with having committed all or any of different but
connected offences, and also to convict him of an offence with
which he has not been expressly charged but might have been
charged. Lastly, section 239 permits a joint trial of several persons
in specified cases because of some basic connection between the
various offences comumitted by them.

19.8. The meaning of the expression “distinct offence” in
section 233 has been fully explained by the Supremc Court in a
recent decision.? No changes are necessary in this section.

19.9. We considered the question whether therc is any need
to increase the period of twelve months mentioned i section
234(1) or the number of offences which are triable at one trial.
We are of the view that either increase would embarrass the
accused and hinder a smooth and fair trial.

1 See para. 459 below,
2 Batwari Lal v. The Union of India, {1963) Suppi. 2 S.C.R. 338
ATR. 1963 SC. 1620. .
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The principle laid down in section 234(2) as to when offences
may be regarded as being “of the same kind” is, in our opinion,
sound. The exception made by the proviso in regard to simple
theft punishable under section 379 of the Penai Code and theft
i a dwelling house etc., punishable under section 380 is also
sound and the proviso does not require any addition, e.g., theft
after preparation for violence (section 382) or robbery involving
theft (section 392).

Section 235-Join- 19.10. The application of section 235, particularly in relation

‘éeil;a of fga;’gﬁo‘f to conspiracies, has been dealt with in a aumber of decisions! of

and | faisfication e Supreme Court, and the scope of the section in this respect

of gccounts. 15 now well settled. There is some controversy,? as to whether
the joinder of three charges of criminal breach of trust or rnis-
appropriation with three charges of faisification of accounts con-
nected with those offences is permissible, even when all the off-
ences have been committed within the space of twelve months.
A charge specifying the gross sum, framed with reference to
section 222(2), is no doubt a charge of one offence within the
meaning of section 234, but this legal fiction contained in section
222(2) is only for the purposes of section 234.2 While the falsifi-
cation of accounts connected with a single act of misappropriation
can be said to form the same tramsaction and consequently a joint
trial of the two offences is permissible under section 235(1), it is
not permissible to try together even two offences of misappropria-
tion and two connected falsifications of accounts, much less a series
of misappropriations charged as one offence under section 222(2)
and all the connected falsifications of accounts.

This position creates practical difficuities. Criminal breach of
trust (or misappropriation} is often accompanied by falsifica-
tion of accounts (or amalogous offences) committed either to
facilitate the breach of trust or to conceal its commission. The
exclusion of such connected offences of faisification of accounts
from the fiction created by section 222(2) deprives this section
of its usefulness in many cases.  While misappropriation on
several occasions within a year accompanied by falsification of
several items in the account books may be fairly described as
parts of the same tramsaction, the several acts of falsifying the
accounis cannot be clubbed together in one charge.

Mew sub-section 16.11. After considering various _alternatives we recom-
recommended. mend the insertion of a new sub-section in  section 235 as
follows :—

“{1) When a person charged with one or more offenccs
of criminal breach of trust or dishonest misappro-
priation of property as provided in sub-section (2)
of section 222 or in sub-section (1} of section 234,
is accused of committing, for the purpose of facili-
tating or concealing the commission of that offence

t Purshottam Das Dalmia v. The State, (1962} 2 S.CR. 101
R. K. Dalmia v. Delthi Administration, {1963y 1 S.CR. 253, 273;
State of Andhra Pradesh v. Ganeshwar Rao. (1964) 3 S.C.R. 297,
2 See case-law discussed in Sriram v. The Stare. AJR. 1956 AN, 466.
8 D K. Chandra v. The State. ALR. 1952, Bom., 177;
Krishnga Murthy v, Abdul Subhan, ALR. 1962 Mys, 128
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or those offences, one or more offences of falsifica-
tion of accouats, he may be charged with, and tried
at onc trial for, every such offence.”

19.12. Section 236 cannot be said to be very clearly or
expressively worded. The two iliustrations that are appeaded to
it would seem to be cssential for a proper uaderstanding of what
the section means and what types of cases are iantended to be
covered by it. In fact, the second illustration is hardly covered
by the words of the section inasmuch as when a person makes
on oath two contradictory statements, and the presecution can-
not prove which of them is false, he does not commit several
offences but only one. The Hlustration is, for practical purposes,
a distinct rule cnabling the Court to frame a charge of inten-
tionally giving false evidence without specifying which one of
two or more particular statements the accused either knew or
believed to be false, or did not belicve to be true. This is referred
to in the illustration as charging in the alternative.

19.13. The scction refers to a “series of acts being of such
a naturc that it is doubifol which of several offences the facts
which can be proved will constitute.” ¥n a Calcutia case,! the
judge observed—

“The confusion which has arisen about the interpreta-
tion. of section 236 is due to the way i which it
15 worded. What is really meant seems to be “if a
single act or series of acts is of such a nature that it
is doubtful which of several offences has been
committed if the facis as alleged by the prosecu-
tion are established, the accused may be charged
with the commission of all or any of such offences,
The facts which can be proved are only ascertained
after the completion of the trial and therefore the
charge cannot be made to depend on them; more-
over in the terms of the section, the doubt raust
arise from the nature of the act or series of acts, and
the doubt would arise because of the inferences which
might be drawn from those acts.”

This view does not appear to be correct. 1t was dissented
from by the Bombay High Court in a case? where the prosecu-
tion was in doubt as to the age of a girl who was alleged to have
been kidnapped or abducted. The Court observed—

“The condition on which the section comes into opera-
tion must be complied with, and there must be a
single act or series of acts of a certain nature, and
the nature must raise a doubt about which of
several offences the facts which can be proved, will
constitute. But we think that doubt may include a
doubt as ic what exact facts within the ambit of
the scries of acts postuiated can be proved. At the
time the charge is framed, the prosecution can

¥ Istahar Khandbkar v. Emp., LLR. 62 Cal. 956: AIR. 1936 Cal. 796.
2 Emp. v. Kasinath, A.LR. 1942 Bom. 71 (F.B.}

Section  236-—-up-
clear wording.

Judicial interpre-
tations of the sec-
fon.



Section 237,

160

never kaow exactly what facts they will succeed in
establishing. The most promising witness may break
down in cross-examination: and in our vicw the
prosecution are entitled to say : ‘If we prove certain
of our aileged facts, then such anrd such ap offence
will be committed; but if we prove other of such
facts, then it will be another offence’. and to charge
the offences in the alternative. That is the exact
casc here, the prosccution being in doubt wheather
they could prove that the girl was  under sixteen.
We think illustration (a) to section 236 shows that
the Calcuntta view of the section is 100 narrow.”

This is accepted as the correct interpretation of the section.
To put it in an amplified form, if the offending act or series of
acts alleged in the case is of such a nature that it may. depand-
ing on the facts that can be proved. at the trial, constitute one,
or more than one, of several offences and doubt ¢xists as to the
particular offence or offcnces with which the accused should be
charged, he may be charged with, and tried at onc trial for, ajl
or any of such offences, or he may be charged with having
committed ip the altermative one or the other of such offences.

19.14. The interpretation of section 237 also was a matter
of some difficuity in the past. Tn a case! which went up to the
Privy Council, several accused were charged under section 302,
Tadian Penat Cede, but as regards some of them, the evidence
did not sufficiently or definiteiv prove that they were present at
and had taken part in the murder. Tt was, however, found that
they had wrapped up the corpse, placed it on a horse, and gone
away with it. These accused were convicted under section 201,
Indian Penal Code, though not charged thereunder and  their
convictions were upheld by the Lahore High Court. Dismissing
the appeal, the privy Council, after referring to sections 234 aad
237 of the Criminal Procedure Code, said—

“The illustration (to section 237) makes the meaning of
these words quite plain. A man may be convicted
of an offence, although there has been no charge in
respect of it, if the evidence, is such as to establish
a charge that micht have been made. That is what
happened here. The three men who were sentenced
to rigorous imprisonment, were convicted of
making away with the evidence of the crime by
assisting in taking away the bodv. They were not
charged with that formally, but they were tried on
evidence which brings the case under section 237"

In a later judgment of the Privy Council? it was emphasised
that the wide power to convict the accused df a crime not
charged is subject to two conditions, viz., {1) that the crime of
which the accused was found guilty was established by  the
evidence and (b} that having regard to the information avail-
able to the prosecuting avthorities, it was doubtful which of one
or more offences would be established by the evidence. These

1 Begn v. King Fmp., AILR. 1925 P.C. 131.
¢ Thakur Shoh. ALR. 1943 P.C. 192,
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Jjudgments of the Privy Council have been referred to with
approval by the Supreme Court more than once. Since the law
appears to be well settled, we consider it best 1o leave the svord-
ing of the scctions and the ilustrations as they are.

19.15. Section 238(2A) provides that when a person s
charged with an offence, he may be convicted of ap attempt to
commit that offence although such attempt is not separately
charged. It i5 clear that the section does not cover abetment of
an offence, and Cousts have held! that coaviction for abetment
would not be permissible where the accused was only charged
with the substantive offence.  In one case?, however, a conviction
for abetment of rapc was upheld, though the offence charged
was one of rape, and the abetment was treated as 2 ‘minor’
offence under section 238(2). We do not think this was a
correct view to take of the section.

The case of abetment stands on a footing different from that
of attempt. Abctment is not an incomplete form of the offence,
nor coanected with it in the same way as an attempt. The ingre-
dients that have to be proved for the abetment of an offence are
quite diffcrent from those required to establish the substantive
offencc.* There arc auvthorities to the effect that if the facts of
the case are such that the principle of sections 236 and 237 is
applicable and if no prejudice has been caused to the accused in
his defence, a conviction for abetment is permissible even though
-only the substantive offence was charged.* We do not consider
it necessary or proper to widen the scope of section 238 by equat-
ing abetment with a minor offence of the same species.

19.16. While section 238(3) saves the provisions of section
198 and section 199, it is incomplete in that it docs not refer to
the other analogous sections which also require a complaint or
sanction for taking cogmizance of particular offences,  For
-example, section 195, 196 and 196A also require the complaint
of a particular person or authority for the offences dealt with
therein; and sections 197 and 197A require the previous sanction
-of the Government for prosccution in respect of certain offences.
it appears to be desirabic to make it clear, in section 23%. that a
conviction for a minor offence is not authorised where the re-
quirements imposed by the law for the initiation of procecdings
‘in respect of the minor offence have not been complied with. This
clarification will incidentally help to codify the proposition that
“section 238 must yield to section 195.7% Thus, where the com-
plaint is of an offencc under section 211, Indian Penal Code,
there cannot be a conviction under section 182 on the ground
‘that the latter is a minor offence.  The Supreme Court® has

! Padmanaba v. Emp., (191 LLR. 33 Mad. 264. Emp. v. Ragva,
ALR. 1924 Bom. 432, Hulas Chandra v, Emp., ALR. 1927 Cal. 63, 64:
Hirasga v. Emp.. ALR. 1947 Pat. 350. 351: Chote v. Emp. ALR. 1048
All. 168, 17%; Narvir Chand v. The State, ALR. 1952 M.B. 17, 20.

tSamuel foiin v. Emp., ALR. 1935 All. 935, 937,

3 Narvirchand v. The Srare, A1R, 1952 M.B. i7. 20

1 Hirasa v. Emp.. ALR. 1947 Pat. 350, 351, 352, 353 {reviews case
taw): Debi Prosad v. Fmp., AILR, 1932 Cal. 455.

& Kantir Missir v. Emp., ALR. 1930 Pat. 98, 102,

8 Basir-ul-Hag v. State of West Bemeal, {1953y S.C.R. 836;. ALR.

1953 S.C. 293, 396.

Section  23B(2A}
and abetment.

Section
incomplete.

238(3)



Section I8 (3}
f revised.

Section 239.

Section 240.

162

also observed that the provisions of section 195 camnot be evad-
ed by the device of charging a person with an offence to whiche
it does not apply, and then convicting him of an offence to
which it does, upon the ground that such latter offence is a
“minor offence”.

This aspect of the matter may be illustrated by the facts in an
Allahabad case,! wherein a sentence under section 173, Indian:
Penal Code, was set aside by the High Court. The Magistrate’s
explanation, that he took cognizance under section 225B, Indian.
Penal Code, and convicted the accused under section 173 by
virtue of section 238, Code of Criminal Procedure, was 1ol
accepted, as there was no complaint of a public servant as re-
quired by section 195.

19.17. We, therefore, recommend that, for sub-section {(3)
of section 238, the following sub-section may be substituted :—

“(3) Nothing in this section shall be deemed to autho-
rise a conviction of any minor offence where the condition re-
quisite for the initiation of proceedings in respect of that
minor offence have not been satisfied.”

19.18. Section 239 which lays down when persons may be:
charged and tried jointly has been elucidated in a recent decision®
of the Supreme Court. The various clauses of the section need
not be treated as mutually exclusive, and it is perwissible to
combine the provisions of two or more clauses. The joint trial
of several persons partly by applying one clause and partly by
applying another clause is authorised.

A small granunatical amendment is required in clause (b)
which shounld read—

“{(b} persons accused of an offence and persons accused
of abetment of, or X X X attempt to commit, such
offence.”

Tt has been held by the Privy Council® that the offence of
conspiracy and any offence committed in pursuance of the cons-
piracy are to be regarded as forming part of the same transac-
tion for purposes of section 235 and persons accused of such
offences can, thus, be tried under clause (d) of section 239.

We note that Beaumont C.J. has, in a Bombay case,* criticis-
ed the language of clause (f). The interpretation of the words
“possession of which has been transferred by one offence” i,
however. now well settled, and we do not conmsider it necessary
to alter the wording.

19.19. No change is needed in section 240.

1 Narain Singh v. Emp., ALR. 1925 All. 129 (Neave m.

2 State of Andhra Pradesh v. Ganeshwar Rao, {1964} 3 S.C.R. 297;
AILR. 1963 S.C. 1iB50.

8 Babulal v. Emp.. 65 Indian Appeals 138: ALR. 1938 P.LC. 1300
133,

$ Emp, v. Lakho Amra, ALR. 1932 Bom. 201.
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19.20. We considered the question whether a provision
should be ioserted after section 240 to empower the Court to
order separate trial where a trial had begun on a joinder of vari-
ous charges. The power is exercised even now aithough without
an express provision. We do not think it is necessary to imsert
such a provision.

19.21. It was sugpested during our discussion that if the
accused made 2 request in writing for the trial of certain charges
together, then the joinder of those charges should be allowed
even if the joinder is not otherwise permissible under the provie
stons of sections 233 to 239. We do not think that, in practice,
there will be many accused persons making such a request.
While theoretically there might be no objection to the suggested
provision, it would not have much practical utility.

Power to order
separate trial,

Joinder of charges
with consent of
accused — Provis
sion not recome
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CHAPTER XX
TRIAL OF SUMMONS CASES BY MAGISTRATES

20.1. Summwons cases arc tried with much less formality that
warrant cases, and the manner of their trial is less elaborate.
There need, for instance, be no formal charge, and at present
even a formal plea by the accused is uot necessary, As soon as
the accused appears, “the particulars of the offence of which he is
accused” are stated to him, and he is asked “if he has any cause
to show why he should not be convicted”. If he admits that he
has committed the offence and shows “no sufficient cause why he
should not be convicted”, he can be convicted at once. In case
the Magistrate does not on such admission convict him or if the
accused “does not make such an admission”, the Magistrate
proceeds to hear the complainant, take “such  evidence as may
be produced” to support the prosecution, and then to hear the
accused and take such cvidence as he produces in defence. The
proceedings are then virtually over, uniess of course the Magis-
trate himself thinks it necessary to cail some more evidence; and
all that remains to be done by the Magistrate is to consider the
evidence and either acquit or convict and seatence the accused.
Even the method of preparing the record is less formal. The
whole of the cvidence is not required to be taken down; a memo-
randum of the substance of the evidence is emough (section
355). The scheme is simple, and the intention clearly is that
thesc not vary serious but numerous cascs should be decided
quickly. We agree that this is how it should be. All the esscn-
tials of a fair trial are present here, and the nature of these cases
is such that a more claborate method would only add to the ex-
pense and perhaps harassment of the parties without substantial-
lv aiding the cause of justice. Without departing from the subs-
tance of the existing provisions, therefore, we have considered
if some changes of detail would improve the working of the
existing scheme.

20. 2. We have provided* in Chapter XVII that in the case
of certain petty offences, an accused who is willing to plead guiity
nced not he compelled 10 appear in Court, either in person or
through pleader. Our object is to avoid unnecessary trouble
to offenders who have committed petty offences and are willing
to pay the penalty. To provide for the procedure in such cases,
a new? section 241A has also been proposed to be included in
this Chapter.

20.3. We recognisc that a formal charge is not necessary in
summons-cases, and it is sufficient to statc the particelars of the
offence.  Section 242 then says that the accused should be ask-
¢d “if he has any cause to show why he should not be convicted”.
This tends to be a little ambiguous. The intention, we take it,
is to provide an opportunity to the accused to plead guilty or

1gection 205SA (proposed). .
2 See para 17.8 above.
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not gwlty. The language of scctions 242 and 243, however, is
likely to create the impression that an admission of guilt alone
may not be sufficient ground for a coaviction, We think it would
be better if a straight-forward provision is made for the accused
to picad guilty or not at that stage, as everybody understands these
divs what is ‘meant by “pleading guilty” or “not guilty”, and the
Code itself uses this expression on other occasions. If the accus-
¢d pleads puilty, he can be convicted at once; but if he does pot,
the case has to be decided on the evidence. On this view,
section 242 and 243 may be amended to read as follows . —

"24Z. When the accused appears or is brought before
the Magistrate, the particulars of the offence of which he is
accused shall be stated to him, and he shall be asked whether
he pleads guilty or has any defence to make, but it shall not
be necessary to frame a formal charge.

243. If the accused pleads guilty, the Magistrate shall

record the plea as nearly as possible in the words Qused by
the accused, .. and may in his discretion copvict him
thereon.”

20.4. Whilc doing this, we hope to set at rest a controversy
that secms to have arisen at times about the meaning of section
242 when considered along with section 205. Tt will be noticed
that section 205 cnables a Magistrate issuing a summons for an
accused to dispense with his personal attendance and to permit
him to appear by his pleader. This power is iikely to be uvsed
mostly in summons cases. Yet, in such cases, the procecdings
have to start with the questioning of the accused about the
accusation against him, so that if that questioning has to be per-
sonal, the power mentioned in  section 205 cannot be usefully
exercised.  One view, therefore, has been that in cases where
the personal attendance of the accused s dispensed with, his
pleader can, in his stead, plead to the “charge” or make an
answer to the statement of allegations. The other view is, that
such an admission of guilt is a serious matter, and if made negli-
gealy by a pieader, it can burden the accused with severe
penalty, so that the accused alone can make such an admission
and the questioning of the accused must be intended to be per-
sonal.  There is liitle doubt that nowadays in the Criminal
Courts a pleader is in every case a practising lawyer, We do not
think a member of the legal profession is likely to act without
clear instructions in such a matter: and we therefore see no great
danger in cntrusting this task to the accused’s pleader. We pro-
pose therefore that where the personal attendance of the accused

has been dispensed with, his pleader may answer the charge
against him.

20.5. The wording of sub-section (1) of section 244 is
unnceessarily verbose. AM the situations  mentioned there in
detait are covered by the opening words, the only two possibi-
lities beinz when the Magistrate convicts on a plea of guiltv, and
when the Magistrate does not do so and the case proceeds to
evidence.  The proviso to the sub-section is alsc unnecessary.
The sub-section may be revised to read as follows :—

Substamce ©  of
accusation to_be
stated.

Conviction  of
plea of pullty.

Procedur, under
section 242 when
attendance - of
accused has been
dispensed with.

Section 244,

“(1} If the Magistrate does not convict the accused Procedure whes

under section 243 . . . . the Magistrate shall proceed to

a0t convicted,



Section 245.

Section 2486,
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hear the prosecution and take all such evidence as may be
produced in support of the prosecution, and also to bear the
accused and take all such evidence as he produces in his
defence.”

In sub-section (2) also, the word ‘“prosecution” may be
substituted for the word “complainant” in order to cover police-
cases besides complaint cases.

20.6. A controversy has arisen whether the examination of
the accused person himself is compulsory under section 342 in a
summons-case. That section occurs in the Chapter on “Gene-
ral Provisions as to Inquiries and Trials”, and it provides tbat
the Court shall question the accused “generally on the case after
the witnesses for the prosecution have been examined and before
he is called on for his defence”. Some High Courts are of the
opinion that this provision applies to the trial of summons cases,
as it occurs in the Chapter meant for all inquiries and tnals,
while some High Courts think that i is inapplicable to summons
cascs, as the accused is mever, in such cases, called on for his
defence. We feel that the examination of an accused would be
useful in ali cases, and we intend making a suitable clarification?

in section 342.

In regard to section 245, however, the question would be
whether this cxaminatiop must be of the accused in person or
whether his pleader can be examined if the accused’s attendance
has been dispensed with. Considering the general nature of
summons cases, we think no harm would occur if the pleader is
examined instead of compelling the accused’s attendance, unless
of course the court considers it necessarty to do so.  In other
words, we prefer to Jeave this matter Jargely to the discretion of
the Magistrate and merely enable him to examine the
pleader if he thinks that sufficient or to compel the attendance of
the accused and examine him in appropriate cases. As we intend
to provide for this in section 342, we propose to omit the words
“and (if he thinks fit) examining the accused” from section
245(1). No other amendment is required in this section.

20.7. In Chapter XIX of the Code concerning the charge,
there is a provision that a person charged with one offence may
be (if there is evidence, of course) convicted of another offence
for which he might bave been charged according to the provi-
sions of that Chapter.? As there may be no charge framed ja a
summons case, a2 somewhat similar provision has been made in
section 246 which says that a Magistrate may convict the accused
“of any offence triable under this Chaptier which from the
facts admitted or proved be appears to have committed what-
ever may be the nature of the complaint or summons”. The
Janguage used here is very wide, but we have no doubt that it is
not the intention that 2 person accused of a particular offence
triable under this Chapter, that is as a summons case, can be
convicted of a totally different and unconnected offence abomut
which he may never have been questioned and against which he

1 See para. 24.50 below.
2 Section 237.
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may never have defended himself. We, therefore, propose that a
qualifying clause “if the Magistrate is satisfied that the accused
would not be prejudiced thereby” should be added to section 246,

20.8, Section 247 seemingly requires the presence of the
complainant wn a complaigt case at every heanng; and prior to
the amendment of the Code in 1935, the rule was that if the
camplainant absented himself, the accused must be acquitted
unless the Magistrate thought it proper to adjourn the hearing.
1t was cvidently felt that this rule was too harsh, and a proviso
was added in 1955 saying that “where the Magistrate is of opinion
that the personal antendance of the complainant is not necessary”
he may dispense with such attendance. The rigour of the original
rulc hayg thus gone, and the whole thing is left 10 the discretion of
the Court which, we assume, is being properly exercised. It has
been suggested thet if the complainant is a public servaat or the
compiainant is properly represented by a pleader, the case should
not be dismissed because of his absence.  We have, however, no
reason to thiak that in such sitwations the Court will not be
persuaded to dispense with the presence of the complainant, so
that the provision of law as it stands and as it is intended to be
worked is in our view adequate.

The only change which we suggest in the section is 10 extend
the scopc of the proviso so as to empower the Magistrate to
proceed with the case where the complainant is represented by his
pleader or by the officer conducting the prosecation.

A question has arisen whether the complainant’'s death ends
the proceedings in a summons case; and we find that different
views have been cxpressed on this question. As a matter of
policy, we think the answer should depend on the nature of the
case and the stage of the proceedings at which death occurs. It
is impracticable to detail the various situations that may arise and
the considerations that may have to be weighed. We think, in
the circumstances, that the decision should be left to the judicial
discretion of the court, and the legal provision need only be that
death and absence stand on the same footing. We trust this will
in practice work satisfcatorily.

In the light of the above discussion, section 247 may be
amended so as to read as follows :—

“247. (1) if the summons has been issued on com-
plaint, and upon the day appointed for the appearance of the
accused, or any day subsequent thereto to which the hearing
may be adjourned, the complainant does not appear, the
Magistrate  shall, notwithstanding anything hercinbefore
contained, acqait the accused, unless for some reason he
thinks it proper to adjourn the hearing of the case to some
other day :

Provided that where the complainant is represented by a
pleader or by the officer conducting the prosecution or where
the Magistrate is of the opinion that the personal attendance
of the complainant is not necessary the Magistrate may dis-
pense with his attendance and proceed with the case.

Section 247.

Non-appearance
or death of come
piainant,



Withdrawal
complaint.

Section 249.

Section 250.
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(2) The provisions of sub-section (1) shall, so far as
may be, apply also to cdses where the non-appearance of the
complainant is due to his death.”

20.9. Section 248 cpables the complainant to withdraw the
complaint with the Court’s permission, and the accused is then
acquitied. It has been doubled if the complaint can be withdrawn
regarding some of the accused if there be more than one, and One
High Court has held that the whole case against all the accuged
stands withdrawn if it is withdrawn regarding some of them, We
think that this powe, like that of compounding an offence, should
be exercisable concerning each accused separately when there are
more than one accused. We propose that section 248 may bw
amended to read :

“248. If a complainant, at any time before a final order
is passed in apy case under this Chapter, satisfies the Magis-
trate that there are sufficient grounds for permitting him to
withdraw his complaint against the accused, or if there be
more than one accused against all or any of them, the Mags-
trate may permit him to withdraw the same, and shall there-
upon acquit the accused against whom the complaint is so
withdrawn.”

20.10. No change of substance is mecessary in section 249.
The reference to the District Magistrate may be replaced by “Chief
Judicial Magjstrate”, and for the words “any other Magistrate”,
the words “a Magistrate of the second class” may be substituted.

20.11. Section 250 of the Code is designed for payment of
compensation to those accused against whom frivolous or vexati-
ous complaints are brought in Coust, Apart from providing that
compensation upto one-half of the fine which the Magistrate can
impose can be awarded to the accused, it lays down the procedure
governing such proceedings. Notice to the complainant is
necessary, and of course he has to be heard in reply, and against
the fina! order, an appeal lies. The procedure is, we think, satis-
factory. We are not, however, satisfied with the scope of the
power given to the Court, At present, the Court must be
satisfied  that the accusation “was false” and either
frivolous or vexatious, We should have thought that
a false accusation would be necessarily vexatious; but that view
has not found favour with the Courts, and we understand that in
very few cases, Magistrates fesort to section 250 on the view that
its tequirements are rarely satisfied. To discourage frivolous
complaints, it would, we feel, be proper 10 widen the scope of
this provision. It is obvious that a complainant who brings a
false complaiot knowing it to be false needs to be punished.
Knowledge on the complainant’s part is, however, a subjective;
matter, and in any case bard to prove. We propose 1o pwt in its
place on objective test, namely, the total absence of any reason-
able ground for the accusation. In most cases, we think this
would be the same as actual knowledge of the falsity of the
accusation. We therefore propose, that in amy case where the
Magistrate acquits or discharge the accused and is further of
opinion that there was no reasonable ground for making the
accusation against them or any of them, be may award compen-~
sation to the accused. The only other change we suggest is that

.
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the limit of mon-appealable orders under this provision when
made by a first class Magistrate should be raised from Rs. 50 to
Rs. 100. No change in the procedure is required.

The following amendments may be made in the section ;——

{1} in sub-section (1), for the words “that the accusa-
tion against them or any of them was false and either frivo-
lous or vexatious”, the words “that there was no reasonable
ground for making the accusation against them or anmy of
thern”, shall be substituted;

(2) in sub-section (2), for the words “that the accusa.
tion was false and either frivolous ar vexatious”, the words
“that there was no reasonable ground for making the accu-
sation” shall be substituted; and

(3) in sub-section (3} for the words “fifty rupees” the
words “one hundred rupees” shall be substituted.



Section 251.

Sub-section (1} to
be omitted in view
of new section
2058,

Section 251A (2).

CHAPTER XXI
TRIAL OF WARRANT CASES BY MAGISTRATES

21.1. After the amendments made in 1955, this Chapter
practically fails into two parts. The first consisting onty of
section 251A lays down the procedurc for the trial of warrant
cases instituted on a police report, and the second consisting of
the other sections in the Chapter, namely, sections 252 to 259,
lays down the procedure in other cases. This division has result-
ed in the repetition of some of the provisions but as the two parls
are thercby made clear and self-contained, the scheme does not

require o be changed.

21.2. Scction 251A deals with the procedure to be adopted
in warrant cascs instituted on a police report. Under sub-section
(1), the first thing that has to be done by the Magistrate is to
satisfy himself that the documents referred to in section 173 have
been furnished to the accused, and if not, the Magistrate has to
cause them to be so furnished, We have recommended above
that the duty cast on the police by sub-section (4) of section 173
should be transferred to the Magistrate taking cognizance and
suggested the necessary provision! to be included in Chapter
XXII. In view of this provision, sub-section (1) of section
251A may be revised as follows :

“(1) When, in any case instituted upon a police report,
the accused appears, or is brought, before a Magistrate at
the commencement of the trial, the Magistratc shall satisfy
himself that the provisions of section 205B have been com-
plied with.”

21.3. Section 251A(2) provides that, if upon consideration
of the documents received under section 173 and making such
examination, if any, of the accused as the Magistrate thinks
necessary and after giving the parties an opportunity of being
heard, the Magistrate considers the charge to be groundless, he
shall discharge the accused. The reference to section 173 may
be replaced by a reference to the new section 203B.

One of the suggestions® received by us is that consideration
of the documents alone cannot enable the court to form a definite
opinion as to whether a prima facie case exists, and that the pro-
cedure laid down in sections 252 et seq should be adopted for
cases instituted upon police report as well, subject to a modifica-
tion that, after the framing of charge, there should be no further
right of cross-examination and the accused should be called upon
to enter upon his defence straightway. One advantage of the
proposed procedure, it is stated, would be that if the statements
of the prosecution witnesses disclosed that no offence was com-
mitted, the court should discharge the accused at an early stage.

1 See paragraph 17.9 above.
2The suggestion has been made by the Deputy LG.P, Delti F. 3(2)/
55.L. C. Part I, S. No. 34(d) and F. 3(2}/55-LC. Part k. §. No. 83.
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We are unable to accept this suggestion as it strikes at the very
basis of the distinction between cases inmstituted upon police
report and other cases. It is no doubt possible that in a few
cases the recording of prosecution evidence at the outset before
framing charge may prove to be useful.  We do not, however,
consider it desirabl¢ to makc any such radical change as suggested.

Sub-section (2) does not require the Magistrate to record his
reasons for discharging the accused. As he has to reach that
conclusion atter a proper consideration of the decuments and
hearing both sides and his order of discharge is subject to revision,
it is obviously neccssary that he should record his reasons in the
order. The words “and record his reasons for doing so” may be
added at the end of the sub-section.?

21.4. No changes arc nceded in sub-sections (3) and (4) of
section 251A.

21.5. With reference to sub-section (5}, the question whether
in a warrant case the pleader of the accused can be allowed to
plead to the charge has been considered by the courts.? The
view geperally taken is that if the accused is present, his plea must
be recorded, even though his pleader is present, but if the atten-
dance of the accused has been dispensed with, the pleader can be
allowed to plead to the charge. We do not think that any specific
amendment is necessary on the point.

21.6. Sub-section (6) provides that if the accused refuses to
plead, or does not plead, or claims to be tried, the date for the
examination of witnesses shall be fixed. It does mot, however,
cover the case where the accused pleads guiity, but the plea is not
accepted by the court under sub-section (5). The wording of
section 244(1) (as amended in 1923) leaves no such lacuna in
regard to summons-cases. 1t would be useful to adopt a similar
wording in section 251A(6).

While sub-section (7) requires the Magistrate to take all such
evidence as may be “produced” m support of the prosecution,
there is DO express provision in sub-section (6) or eisewhere for
the issue of process to compel the attendance of prosecution wit-
nesses. There has been some coptroversy in the past as  to
whether process can be asked for., Most High Courts® have
taken the view that it can, but the lacuna has been judicially
noticed.t 1t may be poted that the corresponding provision for
the trial of complaint-cases—section 252(2)—Is more specific on
this point. In Uttar Pradesh the following words have been
added at the end of sub-section (6) by a local amendment® :—

“and shal! summon the witnesses, documents or things
specified in any application made on behalf of the prosecu-
tion before the said date for summoning the same, ualess for

1 See para. 21.13 below.

2 Dorabshah, ILR. 50 Bom. 250; Champa, ALR. 1950 Cal. i61:
Kanchanbai, AITR. 1959 Madhya Pradesh 150

3 Public Prosecutor. ALR. 1965 Andhra Pradesh 162: Paban. ALR.
1965 Cal. 387. Phulloo AJR. 1966 All, 18.

4 State v. Shib Charan, A1R. 1962 Orissa 157, 159 (parz. 9).

SUP. Act 31 of 1961,

Section  251A(3)
and (4},

ALY

Section 251A(5),

Section 251A(6).
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reasons to be recorded, he deems it unnecessary to summon
all or any of them.”

We accordingly recommend that sub-section (6) be amended
to read—

“(6) If the Magistrate does not convict the accused
under sub-section (5), he shall fix a date for the examination
of witnesses; and the Magisirate may, on the application of
the prosecution, issue @ summons to any 0f its witnesses
directing him to attend or to produce any document or other
thing,”

21.7. It has been mentioned to us that the proviso to sub-
section (7) which permits the cross-examination of any witness
to be deferred until any other witness or witnesses has been
examined is sometimes resorted to without sufficient justification
and leads to delay, expense and inconvenience to witmesses. There
is at present no such provision in regard to sessions trials'. While
the underlying principle is sound, such deferments of the crosg-
examination of witnesses are not imtended to be a routine matter.
We, however, do pot thiok it desirable to omit this part of the
proviso as suggested to us.

The proviso aiso enables the Magistrate to recall any witness
for further cross-examination. It has becn suggested that the
proviso should further provide for the summoning of 2 new
withess whose name is revealed during the examipation of other
witnesses. Eves apart from section 540, there is nothing to
debar the production of such a witness by the prosecution so long
as the prosecution cvidence is aot closed. No amendment is
required on this poijnt.

21.8. Sub-section (8) allows the accused to put ia any
written statement he wants. The practical necessity for this
provision has been questioned but it seems to us that it does no
harm and might be of some use to an accused person who (or
whose pleader) feels that his examination under section 342 has
not given him a full opportunity to explain all aspects of the case.
The sub-section does pot require to be cortailed.

21.9. Sub-section (9) requires the Magistrate to sumumon at
the instance of the accused, a witness “for examination or cross-
examination”, but uoder the proviso, the attendance of a witness
is mot compellable where the accused has had an opportunity of
cross-examining that witness. This is, however, subject to the
counter-exception expressed by the words “unless the Magistrate
is satisfied that it is necessary for the purposes of justice”. The
Magistrate’s action is, thus, hedged in by a sumber of seemingly
contradictory provisions. Further, the word “or” in the main
paragraph seems to allow the summoning of a2 new witness only
for cross-examipation, which may not be desirable and is perhaps
not the mtention of the sub-section. No change is, however,
suggested on this poiat, since the sub-section vests full discretion

1This provision is being made for Sessions trials also. See pars 23.2,
revised section 276{2) below.
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in the Magistratc and indicates that he should be guided by “the
ends of justice”.

In the proviso to sub-section (9), the words “after the charge
is framed” are unnecessary, because uader the preceding sub-
sections of the section, no examination of a prosecution witness
takes place before the charge. The reference should really be to
the stage before the accused enters on his defence. The words
in question should be replaced by the words “before entering on

his defence”.

21.10. Sub-section (11) provides that where in any case in
which a charge has been framed, the Magistrate finds the accused
not guilty, he shall record an order of acquittal. A State Govern-
ment bas stated that the absence of witnesses on the date fixed
for hearing sometimes leads to acquittal and a subsequent prose~
cution is barred under section 403. It is suggested that anm
acquittal by reason of the absence of prosecution witaesses should
be no bar to the subsequent prosecution and that this difficulty
can be overcome by the insertion of a provision similar to section

249.

The question whether the accused is to be acquitted if there
are no prosecution witnesses was considered by us in detajl, In
this conpection the question whether the court is bound to
summon prosecution witoesses under section 540 when the prose-
cution does not produce the witaesses, was also discussed. In
an Orissa case,® it was stated that the case of the absence of
prosecution witnesses is not provided for in the Code, and an
order of acquittal was set aside in that case as an acquittal must
be based on “evidence”. Of course, once the prosecution has
summoned the witnesses through Court, the Court must enforce
their attendance.? But the question is, cap the court acquit the
accused merely on the ground of want of diligence on the part of
the prosecution ?

in a Madras case,® it was stated that once the Court has
already framed a charge in a warrant case, “an important duty is
laid on it to see that all the powers available to the Court for the
examination of witnesses are exercised for 2 just decision of the
case irrespective of the laches of the complainant. Such powers
include the powers under section 540, Criminal Procedure Code
to summon withesses on the motion of the Court™.

In an Andhra Pradesh case, the prosecution witnesses were
not present, and the sunumonses also were not returned, on the
date of hearing. The Assistant Sub-Inspector undertook the
responsibility of producing the witnesses at the next hearing, None
of the witnesses were however present at the next hearing, and
consequently the accused were acquitted. Even so, the High
Court set aside the acquittai.

1 $hibcharan, ALR. 1962 Orissa 157 (R. K. Das J.).

2 Stare of Mysore v. Narasimha, ALR. 1965 Mys. 167 (D.B.).

3P, P. v. M. Sambangi, ALR. 1965 Mad. 31, 35, .4 -
krishnan 1.). para (Rama

£P. P. v. Pachtyappa, ALR. 1965 AP. 162 (Mohammed Mirza 1.)

Section 251A(11).
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We have recommended above an amendment of sub-section
(6) expressly enabling the prosecution to apply for, and the
Magistrate 10  issue, summonses to secute the attendance of
witnesses. We think the position will be clearer when this
amendment is made. ln any event, the insertion of a provision
like scction 249 in this Chapter rtelating to the trial of warrant
cases will mean keeping the accused in suspense for no fauh of
his and for an indefinite period simply because the prosecution is
unable to produce its witnesses before the Court. This is Bot a
sitnation which can be recommended.

2111, No changes are needed in sub-sections (12) and
(13).
21.12. In section 252(1) we propose to substitute for the

words “complainant {if any)”, the word “prosecution”, and o
omit the proviso which will be rendered unnecessary by  this
amendment,

Section 252(2) appears to throw on the Magistrate the res-
ponsibility of ascertaining the names of any persons likely to be
acquainted with the case and to supumon such of them as he con-
siders necessary. This would appear to be both unnecessary and
undesirable when the case has been instituted on complaint
whether by a private individual or by a public servant. In those
cases the complainant would have already furnished a list of pro-
secution witnesses under section 204(1A). Even in the rare
cases where cognizance was taken under section 190(1)(c) there
would be somebody prosecuting the case who should be in a posi~
tion to give a list of witnesses. Sub-section (2) in its present
form does not appear to be necessary, and in its place we may
have a sub-section as follows :

“{2) The Magistrate may, on the application of the pro-
secution, issue a summons to any of its witnesses dizecting him
to attend or to produce any docusnent or other thing.”

This will bring section 252(2) into iine with section 251A({6) as
preposed (o be amended.?

21.13. We propose to make two amendments in section
253(1). In view of the comprehensive provision in section 342
relating to examination of the accused the words “‘and making
such examination (if any) of the accused as the Magistrate thinks
necessary” are practically superfluous and may be omitted, When
the Magistrate finds that no prima facie case has been made out
apainst the accused there wifl hardly be anything to examine him
about ! Secondly, it is desirable to make it clear in sub-section
{1}, as already done in sub-section (2), that the Magistrate shonld
record his reasons for discharging the accused. An order of dis-
charge under either sub-section is a judicial order and subject
to revision.?

Sub-section (1) may be revised as follows i—

“(1} If, upon taking all the evidence referred to in section
2. . . . the Magistrate Considers, for reason to be

1 See para. 21.6 above.
2;’., Narayan v. P. Chettareddi, AIR. 1961 AP 117, 119 (Reviews
cases).
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recorded, that no casc against the accused has been made out
which, if uarebutted, would warrant his conviction, the
Magistrate shall discharge him.”

21.14. In section 254, also the reference to cxamination_of
the accused is unnpecessary and may be omitted. The opening
words of the section may be amended to read “If when such evi-

dence has been taken or at any previous stage of the case, etc.”

71.15. In section 255(1), the words “whether he is guilty”,
may be replaced by the words “whether he pleads guilty” as being
more appropriate.

The question whether, in scction 255(2), after the words
“record the plea”, the words “as far as possible in his own words"”
should be added as in section 243 was considered by us. As
section 243 rclates to summons cases where there is no charge,
the direction to record the admission of the accused as far as
possible in his own words has a meaning and a purpose. The
situation under section 255 is different. The plea is with reference
to a detailed charge which has to be formulated precisely and
must give full particulars of the offence. It is unnecessary to
provide in this context that the plea must be recorded i the
accused person’s own words.

21.15a. Section 255A, which is amalogous to section 310
applying to sesstons trials, was inserted by the Amending Act of
1923. The Lowndes Committee? which examined the Amend-
ment Bill of 1914 recommended it for these reasons :

“We think that this addition is necessary after section 255
to provide for a case where previous conviction is also charged.
Definite provision is made for this in the case of trials before
a Court of Session (see section 310), but it does not seem
to have been provided for by the Code in the case of 2
Magistrate’s trial.”

The Select Committee which examined this clause observed
as follows® :

“It was suggested to us that the new section 235A is un-
necessary, on the ground that though a procedure for the
proof of previous convictions is necessary in a Sessions Court
to prevent the Jury or the Assessors from being prejudiced by
anything that they may hear as to the accused’s previous
record, yet in warrant cases the same comsiderations do not
apply. On the whole, however, we think the new section may
serve a useful purpose, and we have retained it.”

Although in a Patna case,® it was observed by a Judge that
“no advantage is to be gained by this procedure”, we do not re-
commend the omission of this section. Postponement of the in-
quiry into the charge of previous conviction does not cause any
inconvenience to the Magistrate or delay in the proceedings.
Occastonally even the trained mind of a Magistrate may be
affected by the knowledge that the accused has been previously

1 Report of the Lowndes Committee Appendix B, under clause 56A.
2 Report of the Select Committee, {1922), under clause 68.
3 fshwar Singh v. Shama Dusadh, ALR, 1937 Pat. 131.

Section 254,

Sectiop 255,

Section 255A.
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convicted.! If this charge also is put to the accused from the
beginning, he may get the feeling that the Magistrate is perhaps
prejudiced by the knowledge of that previous conviction which it
is better to avoid.

21.16. As proposed above in regard to section 251A(6), a
formal amendment is required in the opening words of section
256(1). For the words “If the accused refuses to plead, or does
not plead, or claims to be tried”, the words “If the accused is not
convicted under sub-section(2) of section 255 may be substi-
tuted. No other amendment is required in section 256,

21.17. Under section 257(2) the Magistrate may, before
summoning any witness at the instance of the accused, require a
deposit to be made of the reasonable expenses of such witness,
A suggestion has been made that this sub-sectiop should be
deleted. While in the majority of the cases, the Magistrate may
not think it necessary to exercise the power under this sub-section,
it does not appear to be necessary or desirable to take away the
power. Usually, the Government bears the expenses of defence
witniesses®, but not in all cases®. The matter is dealt with by
rules.s

There seems to be some controversy as to the course to be
adopted by the Magistrate when some prosecution witnesses are
absent and cannot, therefore, be cross-examined after charge, One
view is, that the accused should be acquitted and that the evidence
previously given by those prosecution witnesses should be “ex-
punged®.  Another view is that the court should re-summon the
witnesses under section 257.7 The correct position seems to be
that if the parties concerned have taken the necessary steps in
accordance with law for semmoning of the witnesses, or if the
accused wishes to exercise his right of further cross-examination
in accordance with law, the court must enforce the attendance of
such witnesess, and cannot acquit the accused merely on the
ground of the complaint’s or witpesses’ absence.® The rulings ap-
parently to the contrary are distinguishable on facts.2.19

21.19. Section 258 needs no change.

21.20. A suggestion has been made that the cases in which
the Magistrate may discharge the accused because of the com-
plainant’s absence should not be limited to pon-cognizable offen-
ces and compoundable offences. This question was also consi-

LCf Beaumont C. J. in Emp. v. Ahmad Ebrahim, ALR. 1938
Bom. 39.

2 Ser para. 21.6 above.

3 Scc Saved Habib v. Fmp.,, ALR. 1929 t.ah. 23. 24 (Shadi Lal CJra.

4 Ganpet Ra. v. The Crown, ALR. 1923 Lah. 420 (Moti Sagar J.);
Abdul Rehman., ALR. 1952 Ajmer 45,

58ee fir Singh v. The Srtare. AJLR. 1963 Punj. 143.

8 Sadek Mohd. Ahmed Hassan v. fyotish Chander, ALR. 1948 Cai.
88 (Roxburgh and Chunder J3.).

T Rampal v. Mangala, AILR. 1952 Raj. 601

8 Repin v. Paban. ALR. 1951 Cal 418.

% Emp. v, Nazir, ALR. 1930 All. 795, 796, (Boys }.)

16 Gobinda v. Rah! Prasad, AJLR. 1953 Orissa 152.

WF, 3(2)/55.L.C. Part HI, 8. No, 52, pages 269-270 of the Corres-
pondence (Suggestion of the Chief Presidency Magistrate, Madras).
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dered in the past. The Lowndes . Committee! bad suggested
deletion of the words “and the offence may be lawfully compound-
ed” as suggested by the Bengal Government. The Committee’s rea-
soning was, that no useful resuit would follow from attempting
(in ordinary cases) to force the complainant to go on against his
will. But the Select Committee? which considered the Amendment
Bill of 1922 thought that this would be going too far and that it
would be “sufficient to extend the application of the section to
cases of non-cognizable offences.” The words “or is not a cogni-
zable offence” were accordingly added in the section.

As to the principle underlying the section it was observed in a
Rangoon case® :—

“The principle underlying the provisions dealing with the
trial of non-compoundable or cognizable warrant cases is that,
whether instituted on complaint or otherwise, the final respon-
sibility for the conduct of such cases rests with the State and
that where there is reasonable ground for believing that such
an offence hag been committed, once the machinery of the law
has beea set in motion, the right of arresting its propress rests
with the State alone.”

Agreeing with this view, we do not recommend any widening
of the scope of section 259,

The question whether the requirement of compoundability and
the requirement of non-cognizability are alternative or cumulative
has been discussed in one case.? The langeage of the section is
clear on this point, and we do not, therefore, consider any such
amendment necessary as was hinted at in that case.

It has been suggested 5-% that a proviso should be added in sec-
tion 259 to the effect that the Magistrate shall not discharge
the accused if the complainant is a public servant acting or pur~
porting to act in the discharge of his official duty. We do not
think any such provision is necessary. Discharge of the accused
under this section is a matter within the discretion of the court,
and the fact that the complaint was made by the complainant in
the discharge of his official duty will necessarily be taken iato
account by the court before passing an order under this section’,

1 Report of the Lowndes Committee, Appendix B, clause 59.

2 Report of the Select Committee, (1922) under clause 71.

8 Maung Thin, ILR. 5 Rapg 136; ALR. 1927 Rang, 174, 175
{Dovie 1),

4 Shankar Pas v. Mahu Ram, ALR. 1963 H. P. 32, 33, para 4.

5 F 3(2)/55-L.C. Part I, §. No. 61.

8 Spe also F. 3(2)}/55-L.C. Part ¥, S. No. 34(c} and 34, (Sugges-
tion of a District Magistrate, endorsed by the Administration of the
Yinion Territory).

1 See also discussion relating to section 247.
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Section 260—Clas-
ses of Magistrates
who may try sum-
narily,

CHAPTER XXIt
SUMMARY TRIALS

22.1. From the point of view of procedure, a SRIUDATY
trial is an abridged form of the regular trial and is resorted to
in order to save time in trying petty cases. Short-cuts in PrO-
cedure in criminal cases are not without risks; but in view of the
safeguards provided as to the type of judicial officers who may
exercise this power, the nature of the offances that may be so
tried and the punishment that may be inflicted in such trials,
swmmary jurisdiction is justifiable.

22.2. Under section 260(1), the Magistrates who can try
a case summarniy are (a) the District Magistrate, (b) any first
class Magistrate specially empowered by the State Government,
and (c)} any Beach of Magistrates invested with the powers of a
first class Magistrate and specially empowered by the State
Government,

In view of the proposed separation and change in nomen-
clature, the reference to “District Magistrate” should be changed
to read “Chief Judicial Magistrate”. However, we do not consi-
der it necessary to include the Chief Judicial Magistrate as, in
practice, he would hardly have the time or occasion to try cases
summarily.

At present, Presidency Magistrates are not mentioned in sec-
tion 260, because under section 362(4) Presidency Magistrates
are not required to record the evidence or to frame a charge in
a case in which an appeal does not Jie. We propose to remove
this special provision and to equate the procadure to be adopted
by Presidency Magistrates in such cases with that laid down for
summary trials. This not only avoids repetition, but also indi-
cates clearly the record to be kept in the case. Hence we are
adding Presidency Magistrates in section 260(1). (Compare
the amendment made by Bombay Act 54 of 1959 on this point
in section 260 and in section 362).

As regards first class Magistrates, the power to try cases
summarily should be conferred, not by the State Government,
but by the High Court which is in overall control and is in a
better position to know their capabilities. As regards Benches
of Magistrates also, the conferment of powers under this section
should be by the High Court and not by the State Government,

Thus the three classes of magistrates who may try cases sum-
marily will be-—
(a) any Presidency Magistrate,

(b) any Judicial Magistrate of the first class specially em-
powered in this behalf by the High Court, and

(¢} any Bench of Magistrates invested with the powers of
a Judicial Magistrate of the first class and specially
empowered in this bebalf by the High Court.
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Suggestions have bcen received that such powers should be
given only to senior Judicial Officers. While it should be de-
sirable that only experienced Magistrates with, say, 5 years' ex-
perience as a first class Magistrate should be given these powess,
a statutory provision of a rigid character is not necessary. In
fact, we find that powers under this section arc even now con-
ferred only upon experienced Magistrates,

22.3. Section 260(1) gives in clauses (a) to (m) a lst of
the offences that may be tried summanly.

Clause (a) provides that all offences punishable with im-
prisonment upto six months may be tried summarily. This coin-
cided with the definition of summons cases in the Code before
the amendment of 1955, We are of the view that since the
definition of “summons cases” has been pow changed to cover
ofiences punishable with imprisonment upto one year, the scope
of offences triable sammarly should also be correspondingly
widened by substituting “one year” for “six menths” in  this
clause,

Consequentially clauses (b) and (c) should be omitted, since
the offences punishable under sections 264, 265, 266 and 323
of the Penal Code are punishable with imprisonment that may
exiend to one year only. It has been suggested that the offences
under section 324 may be added in clause (¢), and that, in
ciause (m), offences undcr the Prevention of Gambling Act,
Opium Act, Excise Act and Dangerous Drugs Act may be added.
The offence under section 324 (volentarily causing hurt by
dangerous weapons) is much more serious than that under
section 323; it is cognizable, not bailable and punishable with
imprisonment that may extend to three years and with fine.  As
regards offences under the Opium  Act, a general provision
covering all such offences would not be desirable. The sugges-
tion has not, therefore, been accepted.

A suggestion has been made to effect the following changes
m section 260(1) -

(1) in clauses {d), (e), (f) and (g), the limit laid down
for the value of the property shouid be increased
from Rs. 200 to Rs. 1000; and

(it} offences under sections 406, 417, 419 and 420 in-
volving property not excgeding Rs. 1000 in vaiue
shouid be included in the section.

Sa far as the increase in the value of the property is con-
cerned, we note that the value mentioned before the Amendment
of 1955 was Rs. 50O and it was increased to Rs. 200 in 1955,
As not much time has elapsed since the increase, we are not
inclined to recommend a further increase.

As regards offences under section 406 (criminal breach of
trust), 419 {cheating by persomnation) and 420 (cheating and
dishonestly inducing delivery of property), these offences often
involve complicated questions of facts and law, and it appears
to us that an extension of the procedure for summary tnals to
such offences is not without risk. The offence under section

Section 260-0ffens
ces that may be
tried summarily,
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417 (cheating) will be covered by the proposed extepsion of
section 260(1)(a) to offences punishable with imprisonment upto
one year. We do not, therefore, recommend any amendment ip
this respect.

In clause (i}, the reference to house-trespass under section
448 should be omitted since the offence is punishable with
imprisonment up to one year only. The reference to section 457
should also be omitted since this is a grave offence punishable
with five years’ imprisonment and when connected with theft
with 14 years’ imprisonment.

Clause (m} is not accurately worded. Section 20 of the
Cattle Trespass Act, 1871, does not create an offence, by itself.
it is by virtue of the definition in section 4(1) of the Code of
Criminal Procedurc that any act in respect of which a com-
plaint may be made under section 20 is inciuded in the defini-
tion of “offence”. The clause should be amended to read—

“{m) any offence constituted by an act in respect of
which a complaint may be made under section 20 of the
Cattle Trespass Act, 1871.”

22.4. Under section 261, the State Goveroment can confer
on any Bench of Magistrates invested with the powers of a
Magistrate of the second or third class the powers to try sum-
marily the specified offences. As in the case of the Benches
mentioned in the previous section, we consider that the confer.
ment of powers under this section alse should be by the High
Court, and not by the State Government.

In an earlier Report?, the Law Commission observed that in
States whene there are Magistrates of the second class, summary
jurisdiction should be given to such Magistrates sitting singly.
In our view, however, it would not be proper to give the power
in question to individual Magistrates of the second class, baving
regard to the need for experience and maturity for a proper
exercise of summary jurisdiction.

As for the offences which the Bench of Magistrates may try
summarily, onc of thc scctions of the Indian Penal Code men-
tioned is section 352 (assault or use of criminal force otherwise
than on grave and sudden provocation), but the offence under
section 358 (assauit or use of crimipal force on grave and sudden
provocation) is oot mentioned, The former is punishable with
imprisonment upto 3 months, or fine upto Rs. 500 or both,
while the latter is punishable with simple imprisonment upto oge
month or fine upto Rs. 200 or both. It has beén suggested that
the offence under section 358, Indian Penal Code shonld be in-
cleded in section 261(a) of the Code of Criminal Procedure.
Having regard to the fact that the latter offence is in all respects
a less serious one than the former, we would accept the sugges-
tion.

1 14th Report, Vol. 2, page 731, paragraph 47, and page 732, item i0.
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22.5. Section 202(1) provides that in summary trals the

Section
5

procedure prescribed for summons cases shall be Tollowed im pioeedvseircn
summons cases and the procedure prescribed for warrant cases summary

shali be folowed in warrant cases, except as mentioned in
sections 263, 264 and 265. In an earlier Report! the Law Com-
mission recommended that this distinction between summODS-
cases and warrant-cases should be abolished in summary trials.
Since the Code defines the offemces triable summarily and con-
templates the appointment of specially empowered Magistrates
for trying such cases, it was recommended that a uwniform pro-
cedure should be followed in all such cases. It was pointed ous,
that in the majority of the offences so triable, the punishment
was imprisonment for 6 months or less (which would be sum-
mons-cases under section 4(1)(w) as it stood before 1955),
and that the maximum sentence that could be passed was limited
to three months even when the specified offemces were warrant
cases. For these reasons, the Law Commission recommended
that summons-case procedure should be followed in all cases, as
po particular advantage would be gained by following the more
complicated warrant-case procedure if the case was to be tried
sumimarily. We entirely agree with this recommendation.

22.6. Section 262(2) provides that no sentence of imprisos- oo

ment for a term exceeding three months shail be passed on con-
viction in a sumibary trial, We recommend that this limit of
three months be increased to six months. It is true that the
object of the restriction in section 262(2) is to restrict the pass-
ing of sentence of considerable length in a summary trial, but an
increase upto six months should not, in our view, be objection-
able since every sentence of imprisonment is appealable. Section
414 of the Code, as originally enacted, barred an appeal in 2
case tried summarly ip which a sentence of imprisonment not
exceeding 3 months or a sentence of fine not exceeding Rs. 200
was passed. That part of section 414 which related to impri-
sonment was omitted in 1923, and therefore every sentence of
imprisonment or fine of over Rs. 200 is now appealable.

The record in a susumary trial is no doubt less elaborate than
that in a regular trial; but our recomumendation that the substance
of the evidence be recorded in all cases other thap those where
the accused pleads guiity will facilitate an effective scrutiny by
a higher Court into the correctness of the Magistrate’s order.
In view of the fact that the scope of section 260(1)(a) is pro-
posed to be widened so as to cover offences punishable with im-
prisonment upto one year, an increase in the maximum imprison-
ment which the court can award would also prove to be of practi-
cal use in some cases,

22.7. Accordingly, section 262 may be amended 50 as to read
as foliows | —

“262. (1) In trals under this Chapter, the procedure
prescribed for summons cases shall be followed......
except as hereinafter mentioned,

1 14th Repott, Vol, 2. pages 730-731, paragraph 45.

Amendment

section

262

of
e~
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{2) No sentence of imprisonment for a term exceeding six
months shall be passed in the case of any conviction
under this Chapter.”

22.8. Sections 263 and 264 deal with the procedure to be
followed in nop-appealable and appealable cases respectively.
‘the main difference between the two is that, while in the former
no evidence necd be recorded, in the latter case the Magistrate
has to record the substance of the evidence. The defect of this
scheme is that procedure is made to depend on the result, Im
other words, if the need to record evidence is dependent on
appealability, and appealability in turn depeads on the sentence
awarded, then the Magistrate has to decide on the guilt of the
accused and sentence that should be awarded even before he
has heard the evidence. This actificiality has led to some cop-
flict! in the interpretation of the words “in which appeal lies”
appearing in scction 264,

Another shortcoming of this scheme is that the right of re-
vision against a conviction and the right of an appeal against
acquittal are rendered virtually ineffective in so far as the higher
court cannot conduct a meaningful enguiry into the correctness
of the trial court’s order for want of a proper record of the case.
This reason had prompted the Law Commission to recommend
in an earlicr Report® that the substance of the evidence should
form part of the record of the case in appealable and non-
appealable cases alike. We are also of the same view.

This change should not make any practical difference in the
speedy disposal of sumimary cases as our invistigation reveals
that, even as it is, the Magistrates, due to the difficulty and
undesirability of making up their minds on the ulumate result
of the case even before they have heard the evidence, do take
notes of the evidence during the examination of the witnesses to
be later incorporated in the records, should an appealable cos-
viction follow. It was also revealed that in a large number of

summary trials the accused pleads guilty and the need to record
evidence does not arise. We, therefore, recommend that the

procedure to be followed in all summary trials should be the
same irrespective of the result of the trial.

Section 263 expressly provides that no formal charge need
be framed in a casc where no appeal lics. Since we recommend
that summons-case procedur:, 10 which there is no formal
charge, be adopted in all summary trials, the words “or frame
a formal charge” in this section can be deleted.

Accordingly scctions 263 and 264 may be combined and
recast to read as follows:
“263. In every case tried summarily, the Magistrate

or Bench of Magistrates. ... shall enter, in such form as
the State Government may direct, the following particulars
namely :—

(a) the serial number of the case;

1 Sce discussion of case-law in Anitonio Vincente v. The State, ALR.

1948 Goa 81. .
2 j4th Report. Vol. 2. pape 827, para. 8.
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{b) the date of the commission of the offenge;
{c¢) the dute of the report of complaint,
(d; the pame of the complainant (if any);

(¢} the name, parentage and residence of the accused;

(f) the offence complained of and the offence (if aay)

proved, and in cases coming under clause (b), (c),

(d) or (e) of sub-section (1) of section 260, the

- value of the property in respect of which the offence
has been commited;

{g) the plea of the accused and his sxamination (if any);
(h) the finding...;
(i} the senteace or other final order; and

{j) the date on which the proceedings terminated;

and when the accused does not plead guilty, the Magistraie
or Bench shall also record the substance of the evidence und
a judgment containing a brief statement of the reasons for
the finding.”

22.9. Sub-section (1) of section 265 deals with the langu-~
age of the record and judgment. The mention therein of the
mother-toague of the presiding officer may be omitted as un-
pecessary at the present day. It also appears unnecessary to
require the presiding officer himself to write up the record. In
practice, the factual particulars of the case are recorded by the
Clerk of the Court. The sub-section may accordingly be re-
vised to read :

“(1) Every such record and judgment shall be written
sither in English or in the language of the Court.”

22.10. Sub-section (2) of section 265 enables the State
Government to authorise any Bench of Magistrates to employ
an official to prepare the record or judgment or both and take
the signature thereon of each member of the Bench taking part
in the proceedings. The official is to be “appointed in  this
behalt by the Court to which such Bench is immediately subordi-
nate” j.e., the Chief Judicial Magistrate of the district. As this
is a petty administrative matter, the authorisation aiso could, it
is suggested, be left in his hands. The sub-section may be re-
vised to read :

“(2) The Chief Judicial Magistrate may authorise any
Beach of Magistrates empowered to try offences summarily
to prepare the aforesaid record or judgment or both by
means of an officer appointed in this behalf by the Chief
Judicial Magistrate, and the record or judgment so pre-
pared shall be signed by cach member of the Bench taking
part iz the proceedings.”

No modifications are required in sub-sections (3) and (4).

Section 265 (1)-
Language of re-
cord and judge-
tment,

Section 265 (2),
{1 and {(4) Specie)
provisions for
Benches.



CHAPTER XXIl

TRIALS BEFORE HIGH COURTS AND COURTS OF
SESSION

Chapler to  be 23.1. In this Chaptcr, which is the longest in the Code con-

ahortened

afier sisting of 70 sections, the procedure for trials before High Courts

omitting referen- 504 Coyrts of Session is laid down in detail. A large portion of
ces to High Court . : " . :
and jury triss,  the Chapter is devoted to vanous details connected with trial by

jury, like preparing and maintaining lists of jurors, issuing sum-
monses to them, choosing of jury etc, The Law Commission
has, ia a previous Report,! recommended that the jury system
should be abolished. Even now it is followed by Courts of
Ssssion in very few places. We propose that all references to
jury trials should be removed from the Code. Secondly, we
have, in an earlier Chapter,? recommended that ths Calcutta High
Court, which at present is the only High Court exercising ordi-
nary original criminal jurisdiction in a very small category of
cases, should cease to exercise that jurisdiction, In view of these
two proposals this Chapter will be very much shortened and will
jay down the procedure for trials by Courts of Session only,
without the help of jurors or assessors.

Provisions  re- 23.2. The abolition of commitment proceedings has been
vised. recommended in an earlier Chapter.? Formally, however, cases,
whether instituted op a police report or on a complaint, will
ordinarily* be committed to the Court of Session for trial by a
Magistrate who will bave gone through certain preliminaries. We
have already indicated in that Chapter in broad outline the
procedure that will have to be followsd by Courts of Session on
such commitments. The detailed provisions to be inclulded in
this Chapter governing “Trials before Courts of Session” may
be as follows :—
Trial to be con- *270. In every trial before a Court of Session the prose-
Jucted by Pubiic cution shall be conducted by a Public Prosecutor.®
Opening the Case 271. When the accused appears or is brought before the
for prosecution. Court in pursuance of a commitment of the case under section
205D, the prosecutor shall open his case by describing  the
charge brought against the accused and stating by what evi-
dence he proposes to prove the guilt of the accused.®
Discharge. 272. I, upon consideration of the record of the case

and the documents submitted therewith, and after hearing
the submissions of the accused and ths prosecution in this
behalf, the Judge considers that there is not sufficient ground
for proceeding against the accused, he shall discharge the
accused and record his reasons for doing so.t

I 14th Report, Vol. 2, page 873.

2 Para. 3.5 above.

3 Chanter XVIII above.

+ Prosecution under s. 198B is an exception.

¢ Present section 270,

€ Cf. section 286(1). For uew section 205D, see para 17.71 above.
T Cf. section 251A(2).
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273. (1) ¥f after such conpsideration and hearing as afore-
said, the Judge is of opinion that there is ground for pre-
suraing that the accused has committed an oficace triable by
the Court, he shall frame in writing a charge against the
accused.!

(2} The charge shall be read out in Court and explained
to the accused, and he shall be asked whether he pleads
guilty of the offence charged or claims to be tried.?

274. If the accused pleads guilty, the Judge shall record
the plea and may, in bhis discretion, convict him thereon.?

275. If the accused is not comvicted under section 274,
the Judge shall fix a date for the examination of witnesses,
and may, on the application of the prosecution, issue any
process for compelling the attendance of any wilness or the
production of any document or other thing.*

276. (1) On the date so fixed, the Judge shall proceed
to take all such evidence as may be produced in support of
the prosecution.s

(2) The Fudge may, in bis discretion, pesmit the cross-
examination of any witness to be deferred until any other wit-
ness or witnesses have been examined or recall any witness
for further cross-examination.®

277. It after taking the evidence for the prosecution, exa-
mining the accused and hearing the prosecution and the
defence on the point, the Judge considers that there is no
evidence that the accused committed the offence, the Judge
shall record an order of acquittal.”

278. (1) Where the accused is not acquitted under section
277, he shall be calied upon to enter on his defence and
adduce any evidence he may have in support therecf 8

(2) ¥ the accused puts in any written statement, the
Judge shall file it with the record.?

(3) Ii the accused applies for the issue of any process
for compelling the attendance of any witness or the produc-
tion of any document or thing, the Judge shall issme such
process unless he considers, for reasons to be recorded, that
such applicatiop should be refused on the ground that i is
made for the purpose of vexation or delay or for defeating
the ends of justice.’®

279. When the examination of the witnesses (if any) for
the defence is complete, the prosecutor shall sum up his case
and the accused or his pleader shall be eatitled to reply.12

1Cf section 251A(3).

2 Cf. section 271(1) and section 251A(4).
3 CF section 271(2) and section 251A(5).
£ Cf. section 272 and section 251A(6).
5Cf. section 286(2) and section 251A(7).
& Cf. proviso to section 251LA(7).

7Cf. section 289. (2) and (3).

8 Cf. section 289(4) and secbon 251A(8).
* Cf. section 251A(8}.

1 Cf section 251A(9).

11 Cf. section 290 and section 292,
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280. (1) Thereafter, the Judge shali give a judgment in
the case.

(2) If the accused is convicted, the Judge shall, unless
he proceeds in accordance with the provisions of section 562,
hear the accused on the question of sentence and then pass
sentence on him according to law.}

281, In a case where a previous conviction is charged
under the provisions of sub-section (7) of section 221 and
the accused does not admit that he has been previously con-
victed as alleged in the chagge, the Judge may, after he bas
convicted the said accused under section 274 or section 280
take evidence in respect of the alleged previous conviction,
and shall record a finding thercon®

33.3. In our discussion of section 198B, we have recom-

mended? that apart from five sub-sections which deal with the
conditions requisite for imitiating proceedings under that section,
the remaining provisions of the section should be put in this
Chapter as they are special provisions governing the trial of these
cases by Courts of Session. This section will be as follows :—

«282. (1) A Court of Session taking cogaizance of an
offepce under sub-section (1) of section 1988 shall try the
case under this chapter as if it had been commilled to it by a
Magistrate laking cognizance of the offence upon a com-
plaint .

Provided that the person against whom the offence is al-
leged to have been committed shall, unless the Coust, for
reasons to be recorded, otherwise directs, be examined as a
witness for the prosecution.t

(2) Every trial under this section shali be held in
camera if either party thereto so desires or if the Court so
thinks fit to do®

(3) If, in any such case, the Court discharges or acquits
all or any of the accused and is of opinion that there was
no reasonable cause for making the accusation against them
or any of them, it may, by its order of discharge or acquittal,
direct the person against whom the offence was alleged to
have been committed, where such person was at the time of
such commission a Minister, to show cause why he should
rot pay compensation to such accused or to each or any of
such accused, when there are more than one.*

(4) The Court shall record and consider any cause which
may be shown by the person so directed, and if it satisfed
that there was no reasonable cause for making the accusation,
it may, for reasons to be recorded, direct that compensation
to such amount not exceeding onc thousand rupees, as it

) CF. section 309. The requirement about hearing the accused on the

question of sentence before passing sentence has been added as a desirable
wrovision.

2 Cf. section 310 and section 251A(13}).
3 See para. 15.160 above.

¢ Of. section 198B{5}).

5 Cf, section 198B(5A).

e 7§ section 198B(6).
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may determine, be paid by such person to the accused or to
cach or any of them.!

(5) All compensation awarded under sub-section (4) shall
be recovered as if it were a fine.

“(6) No persos who has been directed to pay compen-
sation under sub-section (4) shall, by reason of such order.
be exempted from any civil or criminal liability in respect ©of
the complaint made under this section:

Provided that any amount paid to an accuscd person
under this section shall be taken into account in awarding
compensation to such person in any subsequent civil suit
relating to the same matter.?

(7) The person who has been ordered under sub-section (4)
to pay compensation may, in so far as the order relates to the
payment of compensation, appeal from the order to the High
Court.*

(8) When an order for payment of compensation to an
accused person is made in a case which is subject to appeal
under sub-section (7), the compensation shall not be paid
to him before the period allowed for the presentation of the
appeal has clapsed, or, if an appeal is presented, before the
appeal has been decided.”®

1Cf. seciion 198B(7}.
2 Cf. section 198B(8).
3 Cf. section 198B{(9),
4 Cf. section 198B(10).
5 Cf. seciion 198B(11).
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CHAPTER XXIV
GENERAL PROVISIONS AS TO INQUIRIES AND TRIALS

24.1. Before considering in detail the various general provi-
sions contained in this Chapter as to inquiries and trials, it is
necessary to deal with a lacuna in the Code as regards the pro-
cedure when “persons” other tham individuals are accused of
offences. Section 11 of the Indian Penal Code states that the
word “person” includes amy company or association or body of
persons, whether incorporated or not. The definition in section
3(42) of the General Clanses Act, 1897, is almost the same
except that, instead of “persons”, it refers to “individuals”.
While the context of most of the provisions of the Indian
Penal Code referring to a person being punishable for doing or
fajling to do a specific thing would normally exclude their appli-
cation to a body of individuals, there is no doubt that a com-
pany or association can be prosecuted for certain offences under
the Indian Penal Code and other laws which are punishable with
fine.

24.2. Certain special laws specifically provide for the appli-
cation of the penal provisions contained in them to companies
and associations. The standard form which has been adopted
for this purpose in recent legislation! runs as follows :—

“If the person committing an offence under this Act is 2
company, the company as well as every person in charge of,
and responsible to, the company for the conduct of -its busi-
ness at the time of the commission of the offence shali be
deemed to be guilty of the offenco and shall be liable to be
proceeded against and punished accordingly etc.

Explanation—For the purpose of this section—

(a) ‘company’ means any body corporate, and includes
a firm or other association of individuals:; and

(b} ‘director’ in relation to a firm, means a partaer in
the firm.”

24.3. Provision is made in section 69, sub-section (3) as to
how service of a summons is to be effected on an incorporated
company or other body corporate. This may be done either
by serving it personally on the secretary, local manager or other
principal officer of the corporation or by registered post letter
addressed to the chief officer of the corporation in India. In
the latter case, service is deemed to have been effected when the
letter would arrive in ordinary course of post. The Code is.
however. silent as to how the corporation is to appear in court

Yeg., section 23C of the Foreign Exchange Regulation Act, 1947.
section 17 of the Prevention of Faod Adulteration Act. 1954, section 88
gg ,:h?zTé?‘if, Mc;aﬂfé gct, ulglsf( sectgasn 140 of the Customs Act, 1962, sec-

3 e ol on ct, 1 i th
Tndustrial Development Aot 198y, 5 and section 61 of the Mzharashtra
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through a representative, how the persop who may come forwand
as a representative of the corporation is to be recognised as
such by the court, what will happen if after due service no one
appears in court as the authorised representative of the corpora-
tion, etc.

24.4. In the code of 1882, section 69 did not contzin a
sub-section (3}; this was added for the first time in the Code
of 1898, It was briefiv explained in the Statement of Objects
and Reasons that “this amendment provides for service of
summons on a company or other body corporate in such cases
as public nuisance under Chapter X”. The possibility of a
corporation being sommoned to answer to a charge of an offence
before a criminal court was apparently not visualised and conse-
guently no other provision was made in the Code for this pur-
pose.

24.5. Tt appears that this lacuma has not given rise to any
serious practical difficulty in the courts. In a Calcotta case?
however, where a conviction had to be set aside and the case
remanded becavse the summons was served on one individual
and there was no cvidence to show amy relationship between
him and the company, these observations were made 1=

“The difficulty is caused by the circumstance that while
the Indian Penal Code, as well as the General Clauses Act,
provides that 2 person includes a companv and there are
decisions that a company can be prosecuted for an offence
punishable with fine, there is no clear provision in any
law as to the proper represcntative of the companv when a
comnany has to be prosecuted for an offence under the
Indian Penal Code or an offence under other Acts like the
Bengal Municipal Act.

In view of the terms of section 69(3), Criminal Proce-
dure Code, showing that summons on a company may be
served on the Sccretary or the local manager or other
principal officer. it may be held by analogy that the secretary
or the local manager or the principal officer of the company
will represent the company in such a prosecution.

Accordingly. when summons is issued against a company,
some competent representative like the secretary, local
manager or other principal officer must be described both
by name and by designation as representing the company
and there must be scme evidence of his representative
character. Only in such a case the conviction would be
proper”.

24.6. The evolution of the law on the subject in England
shows how certain difficulties were experienced in this respect
to start with and how those were graduoally surmounted. Fipst
it was felt that a corporation “having no muscles” could not act
except throneh the individuals who were its servants. In the
tast centsrv the courte got over thig difficulty. in cases of nen-
feasance, by emphasising that an artificial legal entity is not

1 Conimissivner o South Dum Dwm Munisipality v. Om Khesia Al
1956 Cal, 237, 238, pora S (5. K. Men J.). 7. om L AIR
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incapable of failing to act,’ and in cases of bpuisance (.8
obstructing the highway), on the principle that even at COBUROD
faw it was a crime of vicarious responsibility.? But the major
development in juristic approach to the prodlem took place in

this century.

[n a judgment relating to civil labilty in tort, the House
of Lords, taking a step which extended beyond the boundaries
of vicarious liability, enunciated the doctrine that the active
and directing will of a corporation, which was “an abstraction”,
must be sought in the person of somebody who “for some pur-
poses may be called an agent, but who is really the directing
raind and wiil of the corporation, the very ego and centre of
the corporation.””®  This fiction was later extended to criminal law.

In 1939, it was hcld¢ that a corporation could be indict-
ed for a libel. In 1944, it was held® that a company
alongwith its managing directors and others, could be indicted
for conspiracy, the frand of the director being imputed to the
company. The action of the director, it was stated, “is the
very action of the company itseif”. The objection that a cor-
poration could not commit crimes because it would be ultra
vires for it to authorise the commission of crimes, was also
overruled.®

Because the corporation has no mind and, therefore, no
guilty mind, it was thought that it could not be held lable for
any crime involving intention, knowledge or deceit. This diffi-
cuity was solved, first by holding a corporation liable for crimes
of absolute prohibition, next by holding it liable in cases where
vicarious criminal liability was permissible, and lastly, by im-
puting the state of mind of the directors to the corporation.
Thus, the scope of criminal liability of corporations widened in
course of time. It was held that even a local authority could
he convicted of a crime.? In 1951, the Yorkshire Electricity
Board was fined £ 20,000 for committing breach of a Defence
Regulation by unauthorised building.®

24.7. As it is impossible to imprison a corporation practicaily
the only punishment which can be imposed on it for committing
an offence is fine. If the penal law under which a corporation
is to be prosecuted does not provide for a sentence of fine, there
will be a difficulty. As aptly put by a learned writer,’—

“Where the only punishment which the court can
impose is death, penal servitude, imprisonment or whipp-
ing, or a punishment which is otherwise inappropriate

IR v. Birminghamn & Gloucester Rly. (1840) 20Q.B. 47,

2 Grear North of England Rly, (1846) 9 Q.B. 315: 115 BR. 1284,

8 [ pnnards Carrying Co. Lid. v Asiatic Petroleum Ce. Lid.. (1815}
AC. 705 713 (per Lord Haldane}.

% Triplex Safety Glass Co. Lid. v. Lansgage Safety Glagy Lid. (1939)
2 AllL E. R, 613, 620, 621 (C.C.A)D.

8 R. v. .C.R. Haulage Ltd. (1944) K. B. 551; (1944) 1 AL E R. 691,

& Harker v. Brittanic Assurance Co. {1928) 1 K B. 766,

T Wursel v. Houghton Main Home Dellvery Service, (1937) 1 K.B, 328.

8 Glanville Williams. Criminal Law (1961), page 364,

? Weith, “Criminal Liability of Cerporations™. (1945) 62 L.QR. 363
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to a body corporate, such as a declaration that the offend-
er is a rogue and a vagabond, the court will not stultify
itself by embarking on a trial in which, if the verdict of
guilt is returned no efective order by way of sentence
can be made”.

In order to get over this difficulty we recommend that a provi-
sion should be made in the Indian Penal Code e.g. as section
62 in Chapter TiI relating fo punishments, on the following
lines :~—

“In every case in which the offence is onlty punish-
able with imprisonment or with imprisonment and fine
and the offender is a company or other body corporate
or an association of individuals, it shall be competent
to the Court to sentence such offender to fine only”.

24 8. Since a corporation cannot be physically present in
court, procedural difficulties may arise which in England have
been got over by legislation. Thus at common lJaw, a corpora-
tion could not be committed for trial; consequently it was pro-
vided by statute that in place of “commitment” there would be
an order empowering the prosecutor to prefer a bill of indict-
ment against the offending corporation. Statute also provides
for the appearance in court through an authorised representa-
tive of the corporation to answer to the charge brought against it.

24.9. We have noticed above that in recent legislation some
penal provisions are expressly made applicable to companies
as well as to unincorporated associations of individuals. The
Code. however. contains no provisions at all in regard to such
associations. Even section 69(3) which provides for the ser-
vice of a summons covers only corporate bodies. Societies
registered under the societies Registration Act, 1860, though not
formaily incorporated, possess some of the attributes of a cor-
poration, and it appears desirable that they should be treated
on a par with corporations in criminal proceedings.

24.10. We accordingly recommend the Insertion of a new
section at the beginning of Chapter XXIV of the Code. The
?clc!tion (which is provisionally numbered 336) may be as
0lIOWS [ —

“336. (1) In this section, “corporation” means an
incorporated company or other bodv corporate, and in-
cludes a society registered under the Societies Registration
Act, 1860,

(2) Where a corporation is the accused person of
one of the accused persons in an inquiry or trial, it may
appoint a representative for the purpose of the inquiry
or trial. Such appointment need not be under the real
of the corporation,

(3) Where a representative of a corporation appears.
any requirement of this Code that anything shall be done
in the presence of the accused or shall be read or stated
or expliped to the accused, shall be construed as 2
requirement that that thing shall be done in the presence
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of the representative or read or stated or explained to the
representative, and any requirement that the accused shail
be examined, shall be construed &s a requirement that the
representative shall be examined.

(4) Where a representative of a corporation does not
appear, any such requirement as is referred to in sub-sec-
tion (3) shall not apply.

(3} Where a statement in writing purporting to be sign-
ed by the managing director of the corporation or by any
pcrson (by whatever name called) having, or being one
of the persons having, the management of the affairs of
the corporation, to the effect that the person named in
the statement has been appointed as the repre-
sentative of the corporation for the purposes of this sec-
tion. is filed, the Court shall unless the contrary is proved,
precume that such person has been so appointed.

{6) If a question arises as to whether any person
appearing as the representative of a corporation in  an
inquiry or trial before a court is of is not such epresen-
tative the question shall be determined by the Court”.

24.11. Section 337 deals with the tender of pardon to ap
accomptice. Sub-section (1), which is the main provision and
a lengthy and complicated one, lays down (1) the offences in
respect of which pardon can be tendered; (ii) the Courts which
can tender pardon; and (iii} the stage at which pardon cap
be tendered,

(i) The offences in respect of which the power can be ex-
ercised fall in three groups, namely :——

(2} any offence triable exclusively by the High Court or
Court of Session;

(b} any offence punishable with imprisonment which
may extend to seven years; and

(¢) any of the offences under cight specified sections of
the Indian Pena! Code.

(i) The Magistrates who can tender pardon are District
Magistrates, Presidency Magistrates, Sub-Divisional Magistrates
and Magistrates of the first class.

(iit) Pardon can be tendered at any stage of (a) investiga-
tion into the offence; (b) inguiry into the offence; or (c) tral
of the offence.

Under the proviso, however, where the offence is under inquiry
or trial, no magistrate of the first class other than the District
Magistrate, can exercise the power unless he is the inquiring or
trying Magistrate, and where the offence is under investigation
no such magistrate cag’ excrcise this power uniess he hag juris-
diction in the place where the offence might be inquired into or
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tred and sanction of the District Magistrate bas been obtaioed.
In other words, while ths power eof the District Magistrals is
uchmited as regerds the stage, any other first class magistrate
can tender pardon—

(a} during investigation, only if he has territorial jurisdic-
tion 1n reard to the offence and the sanction of the
District Magistrate has been obtained, and

(b) during inquiry or trial, only i ke is the inquiring or
trying magistrate.

24.12. It may be noted that the section onginally enacted Changes in the
in 1898 was different in all these respects. The power was then Secton.
vested in the District Magistrates, Presidency Magistrates and
First Class Magistrates inquiring into the offence and any other
magisirate who had obtained the sanction of the District Magis-
trate. As regards the offences, it was confined to those triable
exclusively by the High Court or Court of Session. Lastly, as
regards the stage of tender of pardon, it did not make elaborate
provisions as at present dealing separately with investigation,
inguiry and trial. Durng the last 70 years, the section has
been made much more elaborate, and as regards offences, its
scope has been enlarged more than once. In 1923, offences
punishable with imprisonment which may extend to 10 vears,
an offence punishable under the latter part of section 211 and
the offances under sections 216A, 369, 401, 435 and 477A of
the Penal Code were added. Then, in 1955 the limit of 10
years' imprisonment was reduced to 7 years, and the offences
under sections 161, 165 and 165A of the Penal Code were
included. Apparently by oversight, while the reference to section
211 was omitted in 1955 as no longer necessary, reference to
sectiops 216A, 369, 401, 435 and 477A were kept, though ail
these offences are punishable with imprisonment which may ex-
tend to 7 years.

24.13. The question whether an offence under section 409 A decision of the
of the Penal Code, which is punishable with imprisonment for Svpreme Court,
life or with imprisonment which may extend to 10 years and is
triable by the Court of Session, a Presidency Magistrate or a
Magistrate of the first class, was an offence in respect of which
pardon could be tendered under section 337 (as it stood before
the amendment of 1955), was raised before the Supreme Courtl.

The argument was that, where an offence was not exclusively
triable by the Court of Session, pardon could be granted only if
it was punishable with imprisonment up to 10 vears. but not if
a higher punischment lke imprisonment for life was provided for
the offence. The Supreme Court repelled this contention, observ-
ing that the very object of section 337 was to allow pardon to
be tendered where a pgrave offence was alleped to have been
committed by several persons so that with the aid of the evidence
of the approver the offence could be brought home to the rest.
The gravity of the offence was, of course, to be determined with
reference to the sentence awardable for the offence. The State
Counnscl's sugeestion was that section 337 could bhe reasonably
interpreted to mean that even where the offences are punishable

I State v, (Faneshwarg Rao, AIR, 1963 $.C. 1350,
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with imprisonment excecdin% 18 years, pardon could be granted.
The Supreme Court, while observing that this interpretation might
fulfil the object of the section, namely, to embrace within it the
graver offences, stated that it wished to express no opinion on
it. 1t held that. since the alternative punishment for the offence
under section 409 was imprisonment which may extend to 10
years, and since section 337 did not expressly say that the only
punishment should be imprisonment which may extend to 7 years,
the case was covered by section 337.

24.14. There is, thus, an ambiguity in the expression “any

remove ambiguityyoffence punishable with imprisonment” which may extend to
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seven years”. We recommend that the ambigwity should be
removed by adding the words “or with a more severe sentence”,
so as to include offences for which the maximum term of impd-
sonment prescribed in the Penal Code or other law is more than
7 years (e.g. 10 years or 14 years) or imprisonment for life.

24.15. Offences punishable under sections 161, 165 and 165A
of the Penal Code were brought within the scope of section 337
of the Code of Criminal Procedure (Amendment) Act, 1955.
The Criminal Law Amendment Act, 1952 which provided for
the appointment of Special Judges equal in rank to Sessions
Judges, had made these offences and the offence punishable
under sub-section (2) of section 5 of the Prevention of Corrup-
tion Act. 1947, triable exclusively by the Courts of such Special
Judges. When this Act was subsequently amended in 1955 by
the inclusion of offences under sections 162, 163 and 164 of
the Penal Code within this list, there was no corresponding amend-
ment of section 337(1) of the Criminal Procedure Code. These
offences are not in any way different from the offences punish-
able under sections 161 and 164 of the Penal Code, particularly
in regard to the desirability of obtaining the evidence of an
approver. We, therefore, recommend that a uniform principle
may be adopted. and that all offences which are triable exclusively
by the court of a Special Judge appointed under the Criminal
Law Amendment Act. 1952, may be brought within the scope
of section 337(1) of the Code.

24.16. As indicated above,! the reference to sections 216A,
369, 411, 435 and 477A of the Indian Penal Code is super-
fluous, as the offences under these sections are punishable with
imprisonment for seven years. The reference to the High Court
in the opeming part of section 337(1) is also unnecessary, in
view of our recommendation for abolition of the ordinary origi-
nal criminal jurisdiction of all High Courts. We recommend
that this section should apply to any offence triable exclusively
by the Court of Session or by the Court of a Speciai Judge
appointed under the Criminal Law Amendment Act, 1952, and
to any offence punishable with imprisonment which may extend
to seven years or with a more severe sentence.

24.17. In a recent case? which came up before the Supreme
Court in appeal, 2 woman who acted as a carrier in a conspiracy

1 See para 24.2 above.
? Laxmipat Chorarla v. The State of Maharashtra. ALR. 1968 $S.0.
938, 944,
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to smuggle gold into India had, in her stalements made to the
customs officials investigating the case, admitted her role as a
participant in the crime. But, instead of being included m the
array of accused persons and sent up for trial, she was examined
as 4 witness against her former associates. The question arose
whether she was competent witness. While holding that she was,
the Supreme Coust observed—

“it is, however, necessary to say that where section
337 or 338 of the Code applies, 1t is always proper to
invoke those sections and follow the procedure there laid
down. Where these sections do not apply, there is the
procedure of withdrawal of the case against ap accom-
plice. To keep the sword hanging over the head of an
accomplice and to examine him as a witaess is 0 en-
courage perjury. Perhaps it will be possible to enlarge
section 337 to take in certain special laws dealing with
customs, foreign exchange etc. where accomplice testi-
mony will always be useful and witnesses wiil come for-
ward because of the conditional pardop offered to them.”

We have given our respectful consideration to this observa-
tion of the Supreme Court but it does not seem practicable to
select from among the large anumber of special laws creating
socio-economic offences those which are sufficiently grave io be
brought within the scope of section 337. The result of such
inclusion will be that every case pertaining to such an offence
where tender of pardon is made, will have to be tried by the
Court of Session which may not be feasible,

24.18. The next question to be considered is whether, in
view of separation, the power to tender pardon under this section
should be given to Judicial Magistrates or to Executive Magis-
trates, or to both to be exercisable at different stages. It is
clear that when the stage of inquiry or trial has been reached, the
power should be exclusively with the Judicial Magistrates and
the Executive Magisirates need not come into the pictare. We
are of the opinion that the power to grant pardon even at the
stage of investigation should be confined to Judicial Magistrates
as the matter relates primarily to prosecutions in courts. We
propose that at this stage the power should be with the Chief
Judicial Magistrate of the district. Once the inquiry or trial
has commenced, the Magistrate holding the inquiry or tnal would
normally be exercising the power to tender pardon but the Chief
Judicial Magistrate should also bave the power. Accordingly,

we propose that the Magistrate competent to tender pardon
under section 337 should be—-

{a) a Presidency Magistrate or Chief Judiciai Magistrate,
at dany stage of the investigation, inquiry or trial,
an

(b) a Judicial Magistrate of the first class, while inguir-

ing into or trying an offence, at any stage of the
inquiry or trial

24.19. A few minor changes are mecessary im  sub-section
(1A). it is desirable to provide for a clear record of pot only
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Section 337(2A).

Section 337(3).

Revised  section
recommended,

Tender of pardon
to accomplice.

198

the rcasons for tendering pardon but also of the fact whether the
tender was accepted of pot accepted. Secondly, there is no
justification lor the proviso which requires the accused to pay
for & copy of the record uniess the magistrate for special reason
exempts him irom payment. The proviso should be omitted.

24.20. Under sub-section (2A) every approver's case
whether or mot it relates to an offence triable by the Court of
Session has to be committed to that Court when the Magistrate,
after recording the evidence of the approver under sub-section
{2} is satisfied that there are reasonable grounds for believing
that the accused is guilty of an offence. Sub-section (2B), how-
ever, lays down z different procedure in cases where the offence
is triable by the Court of Special Judge appointed under the
Criminal Law Amendment Act, 1952. 1n view of the abolition
of commitment proceedings, we coasider that the procedure
should be made uniform aod there is no need to require the
Magistrate to scrutinise the evidence of the approver and that
of the other witmesses produccd by the prosecution. It is desir-
able that every approver's case should be cormmitied to the Court
of Session whether or not the case is exclusively mable by that

ik

24.21. Under sub-section (3), am approver, unless he is
already on bail, has to be detaiped in custody until the
termination of the trial. The trying Magistrate or Sessions
Court has no power to release the approver on bail. Though
this may seem harsh, particularly where the trial is prolonged,
we do pot think the provision should be changed. In  extra-
ordinary cases of hardship, the approver can approach the
High Court whose powers as to bail are very wide,

It is fairly clear that the words “unless he is on bail” do not
prevent a Court from cancelling the bail previously granted to
an approver and the general provisions as to cancellation or
modification of bail apply to an approver as they apply o the
accused persons under trial,

24.22. We recommend that section 337 may be revised as
follows 1=

“337. (1) With a view to obtaining the evidence of
any person supposed to have been directly or indirectly
concerned in or privy to any ofience to which this section
applies, the Chief Judicial Magistrate or a Metropolitan
Magjstrate at any stage of the investigation or inguiry
into, or the trial of, the offence, and a Magistrate of the
figst class inguiring into or trying the offence, at any
stage of the inquiry or trial, may tender a pardon to such
person on condition of his making a full and true dis-
closure of the whole of the circumstances within his know-
ledge relative to the offence and to every other person
concerned, whether as principal or abettor, in the com-
mission thereof.

(2) This section applies to—

(a) any offence triable exclusively by the Court of
Session or by the Court of a2 Special Judge

+
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appointed uader the Criminal Law Amendment
Act, 1952; and

(b) any offence punishable with imprisonment which
may extead to seven years Orf with a 1more
severe seatence.

(3) Every Magistrate who teoders a pardon “upder
sub-section (1) shall record-—

(a) his reasons for so doing, aand

(b) whether the tender was or was aot accepted
by the person to whom it was made;

and shali op application made by the accused, furnish
him with a copy of such record free of cost.

(4) Every person accepting a tender of pardon made
under sub-section (1)—-

(a) shall be examined as a witness in the Court of
the Magistrate taking cognizance of the offence
and in the subsequent trial, if any;

{(b) shall, unless he is aiready on bail, be detained
in custody until the termination of the trial.

(5) Where a person has accepted a tender of pardon
made under sub-section (1) and hus been examined under
sub-section (4), the Magistrate taking cognizance of the
offence shall, without making any further inquiry in the
case, commit it for thal—

(a) where the offence is tziable exclusively by the
Court of a Special Judge appointed under the
Criminal Law Amendment Act, 1952, to that
Court.

(b) in any other case, to the Court of Session.

24.23. Under section 338, the Court of Session may at any
time after commitment of the case, but before passing judg-
ment, either tender pardon itself, or may “order the committing
Magistrate or the District Magistrate” to_tender pardon. Though
this power is rarely resorted to by a Court of Session, it will
be useful to retain the section. But in view of the abolition of
commitment proceedings, the Court of Session peed not be
authorised to direct “the committing Magistrate” or any other
Magistrate to tender pardon. The section may be revised to read
as follows :—-

“338. At any time after commitment of a case but
before judgment is passed, the Court of Session may,
with the view to obtaining at the trial the evidence of any
person supposed to have been directly or indirectly con-
cerned in or privy to, any such offence, tender a pardon
on the same condifion to suchk pemsen”.

Section 338,

Power of Court
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24.24. Sections 339 aud 339A lay down the presedure for
prosecuting 4 person who, after accepling a pardon tendered
tnder section 337 or 338, fails to comply with the condition on
which the tender was made. Section 339 as originally enacted
was found to be sketchy and unsatisfactory in many respects and
was, therefore, amended, and amplified by the addition of section
339A, by the Amending Act of 1923. A certificate by the
Public Prosecutor that the approver has, cither by wilfully con-
cealing anything essential or by giving false evidence, broken the
condition of his pardon, is an essential requisite for prosecuting
him for the offence i respect of which the pardon was tendered
or for any other offence of which he appears 10 have been guilty
in connection with the same malter,

24.25. 1t is by no means clear whether the offcnce of giving
false evidence is covered by the underlined words. This offence
which the approver might have commilted, cither during his
examination as a witness by the Magistrate or during his ex-
amipation by the Sessions Judge, could hardly be said to be an
offence committed “ip copaection with the same matter” as the
original offence. But 1 an Qudh case?, where sanction of the
High Court under sub-section (3) of section 339 was asked for
by the Sessions Judge who had forwarded the papers to the High
Court, it was held that sanction for the prosecution could be

anted oamly i a certificate from the Public Prosecutor under

sub-section (1) was produced.

24.26. In a Nagpur case?, the approver accepicd the lender
of pardon and was immediatcly examined as a witness, but
desied that he knew anything about the murder. At a subse-
guent examination be gave an account of the murder which
agreed with the account given by the prosecution, but a few
days later, he again denied all knowledge apd swore that his
previous statement was faise and given at the instance of the
Police Inspector. After the sessions trial had ended in the
conviction of two persons for murder, the Public Prosecutor gave
his certificate under section 339(1) to cpable the approver to

‘be tried for the ofience of murder or for any other offence com-

mitted by him in conpection with the same maiter. When, with-
out prosecuting him for any such offence, the Local Government
applied under section 339(3) for the sanction of the High Court
to prosccute him for perjury, the Court observed —

“The reasons for which a High Court should grant or
refuse sanction to the prosecution of a pardoped approver
for perjury seem to be indicated with fair certainty by the
fact of the sapction being necessary in that case onmly. It
is clearly not pecessary that such a person should be punish-
ed for perjury if he can be punished sufficiently both for
that and the original crime on a conviction for that origi
crime. Sanction therefore ought to be refused unless it
appears that a conviction for the original crime is unlikely
or a prosecution for it undesirable for any other reasom,
or that on a comviction for the original crime the sentence
that could be passed would be too light to cover both

} Emperor v. Ghasitey, ALR. 1929 Qudh 527.
2 Gambhir Bhaina, ALR, 1927 Nagpur, 189, 192,
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ofiences. Beiore sanction can be granted, therefore, it must
be shown that there is no intention of prosecuting the
approver for the original crime, or that he has aiready been
prosccuted for it and cither bas been acquitted or has
received or s likely to receive such a light sentence thal
it is not suilicient to cover his further crime of perjury.”

Rejecting the application for sanction as premature, the Court
added thut the person’s acquittal for murder would not of itself
be any bar i hiy conviction for perjury. 1 such prosecution
should taii, that failure of #self would be po reason why another
appiication for sanction to prosecute the accomplice for perjury
snpould not be made. The Court also observed that while the
prosecution ior mwurder would be by the police on the basis
of a certiticate from the Public Prosecutor, section 339¢1) of
the Code did not cancel section 476. It merely imposed an
additional coadition essential to the institution of a prosecution
for perjury by an approver and, even when that condition i
satisiizd, the prosccution could still be initiated only on a com-
ploiit by the Sessions Court or the High Ceurt.

24.27. The position is also obscure in one other aspect.
Under the proviso to sub-scction (1), the approver is entitled
to plead at such tial that he has complied with the condition
upoa which the icnder of parden was made to him. The proce~
dure for giving effect to such a plea is indicated i section 339A.
The trial of the approver for the original offence must neces-
sarily be distipet trom his trial for perjury. While the first
weuld without doubt be regarded as a trial “vader section 3397,
the sccond might not be so regarded. It is obviousiy desirable
that doubts on these points should be removed by a proper
rewording of the two scctions.

24.28. Lt will be readiiy conceded that the offeace of
perjury committed by an approver stands on a special footing
and prosecutions for that offence require a certain amount of
screepitg. 1t docs not, however, appcar to be mnecessary that
there should be, first, a certificate of the Public Prosecutor
under section 339(1), secondly, the sanction of the High Court
under section 339(3), and thirdly, a complaint vader section
195¢1){b) ({after an inquiry, if oecessary under section 476)
by the Court before which the offence was committed or by
the High Court. The certificaie of a responsible law  officer
like the Public Prosecutor who has been in charge of the
original trial and consequently fully acquainted with the facts
and circumstances of the case might even be regarded as
sufficicnt guarantee that the approver is prosecuted for perjury
onjy in approprate cases. As indicated in the judgment cited
above, such a prosccutiop would be launched in the majonty
of cases only when the circumstances de not justify a prosecu-
tion of the approver for the original offence or when that prose-
cution has, for some reason, failed. Adfter careful consideration,
however, we are of the view that it would be sufficient to provide
for a certificate of the Public Prosecutor and sanction of the
High Court uader section 339 and that it is not necessary
to complicate and delay the prosecutiop by imsisting upon a
prior inquiry under section 476, followed by a complaint under
section 195(1)(b).
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24.29. Section 339(2) provides that “the staternent” made
by a person who has accepted a tender of pardon may be given
in cvidence against him at a trial referred to in section 339(1).
This gives an impression that there is only one such statement
which is generally not the case. Judicial decisions’ make it
clour that the statements referred in sub-section (2) are the
statemients made by the approver after he has accepted the
tender of parden.  As pointed out in a Lahore case,® the sub-
section “makes, by nccessary implication, a statement of this
nature an exception to the rule of evidence enacted in section 24,
indian Evidence Act, so far as that section exciudes confessions
made as the result of the inducement of pardon”. Such state-
ments could have been recorded by a Magistrate under section
164 during investigation or by the Court during the inquiry or
trial under section 337(2), and notwithstanding that they were
or might have been induced by the tender of pardon, they arc
made admissible in evidence under section ;339(2). Despite
the joose wording, this section cannot be held to cover other
statements made by the approver after accepting the tender of
pardon, e.g., statements made to a police officer or to a private
person. Their admissibility in evidence will be decided under
the genecral provisions of the Evideace Act.

24.30. The provisions contained in section 339A are supple-
mentary to those contained in section 339. In fact, it will be
conducive to clarity and easier understanding if the provisions
are put together in one secticn. The reference to a High Court
in sub-section (1)(a) and the reference to the jury and to the
Magistrate in sub-section (2) will have to be omitted as being
uanecessary or superfluous,

24.31. The revised section 339, after including the provisions
of section 339A, may be as follows :

“339. (i) Where in regard to a person who has accepted
a tender of pardon made under section 337 or section 338,
the Public Prosecutor certifies that in his opinion such
person has, either by wilfully concealing anythiog essential
or by giving false evidence, not complied with the condition
on which the tender was made, such person may be tfied
for the offence in respect of which the pardon was so tender-
ed and any other offence of which he appears to have been
ouilty in connection with the same matter, and also for the
offence of giving false evidence :

Provided that such person shall not be tried jointly with any
of the other accused;

Provided further that such person shall not be tried for the
offence of giving false evidence except with the sanction of the
High Court. and nothing contained in section 195 or in section
476 shall apply to that offence.

1 Rambharese, ALR. 1944 Nag. 105 (F.B.); Horilal, ALR. 1940 Nag.
218: Miral, ALR 1943 Sind. 166, 169.

2 Ram Nath v. Emperor, 29 Cr. LY. 413; ALLR. 1928 fzh 32002, af
page 322.
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{2) Any statements made by such person after accepting the
tender of pardon and recorded by a Magistrate under section 164
or by a Court under sub-section (3) of section 337 may be given
in evidence against him at such trial.

(3) At such trial the accused shall he entitled to plead that
he has complied with the condition upon which such tender was
made in which case it shall be for the prosecution to prove that
the condition has not been complied with.

{4) At such trial, the court shall—

{a) if it is a Court of Scssion, before the charge is read
out and explained to the accused, and

(b) if it is the Court of a Magistrate, before the cvidence
of the witnesses for the prosecution is taken,

ask the accused whether he pleads that he has complied with the
condition on which the tender of pardon was made.

{5) If the accused does so plead, the Court shall record the
Plea and proceed with the trial. It shall, before passing judgment
1a the case, find whether or not the accused has complied with
the condition of the pardon, and, if it finds that he has so com-
plicd, it shall, notwithstanding anything contained in this Code,
pass judgment of acquittal.”

24.32. Section 340 consists of two sub-sections which have
no copmection with each other. Sub-section (1) deals with
the right of any person accused of an offence or against whom
proceedings are instituted under the Code to be defended by a
pleader.  Sub-soction (2) deals with the right of persong against
whom certain proceedings are instituted to offer themsclves as
witnesses, which is an entirely different matter. This should be
dealt with in 2 scparate section, a convenient place for which
would be after section 342A.

24.33. Sub-section (2) mentions proceedings under section
107 but leaves out proceedings under sections 108, 109 and 110
which are in the same category. We are of the view that persons
against whom such proceedings are instituted should also have a
right to offer themselves as witnesses. In their case, however, it
should be provided that their failure to give evidence should not
be made the subject of any comment or give rise to any adverse
presumption : vide clause (b) of the proviso to section 342A.

We recommend that sub-section (2) of section 340 be
omitted, and a new section 342B added after 342A reading as
follows :—

“342B. Any person against whom proceedings are insti-
tuted in any Criminal Court under Chapter VI, Chapter X,
Chapter XI, Chapter XII or Chapter XXXVI, or under sec-
tion 552, may offer himseif as a witness in such proceedings :

Provided that in proceedings under section 108, section
109 or section 110, the failure of such person to give evidence
shall not be made the subject of any comment by any of the

Section 340
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partics or the court Or give fise to any presumption against
him or any other person proceeded agamnst together with him
at the same inquiry.”

24.34. Though section 340 provides that the accused may be
represented by a pleader, it does not give him any night to legal
aid at the expeinie of the State.  Assistance of counsel at the ex-
pense of the State is at present provided for by rules or adminis-
trative orders which vary from State to State. Almost alt States
provide {or such assistance jn capital cases. JIn Mabharashtra and
Gujarar it s provided in all Sessions trialy; and in Kerala it is
provided also for all trials before District Magistrates,

24.35. & can hardly be disputed that, in a trial for a serious
offence, the assistance of counsel on both sides is essential for a
just decision of the case. Development in the ficld of human
rights has been towards the recognition of the right of the accused
person to assigned counsel.  The recently adopted International
Covenant op Civil and Political Rights! provides in Article 14(3)
that “in th: determination of any criminal charge against bim,
every one shail be entitled to the following minimum guarantees
in full cquality -—

(d) x x x x x to be tried in his presence, and to de-
fend himself in person or through legal assistance of
his own chocsing; to b informed, if he docs not have
legul assistance, of this right; and to have legal assis-
tance assigned to him, in any casc where the interests
of justice so requirc, and without payment by him
in any such case if he does not have sufficient means
to pay for it;”

The European Covenant on Human Rights. which has been
in cffective operation for some years, contains a similar provision,

24.36. In a celebrated case,? the Supreme Court of the US.A,,
after a review of previous decisions, held that the right of am
accused in a criminal case to have the assistance of counsel for
his defonce? includes the right to have a Counse! provided at the
expense of the State if the accused is too poor fo engage one at
his exmense. The reasons for this decision have been given by
Black 1. ac follows :—

“Not only these precedents but also reason and reflection re-
quire us to recognise that in our adversary system of criminal
justice, any person hauled into court. who is too poor to hire 2
lawyer. cannot be assurcd a fair triaj unless counsel is provided
for him. This scems to us to be an obvious truth. Governments,
both State and Federal, quite properly spend vast sums of money
to cstablich machinerv to try defendants accused of crime. Law-
yers to prosceute are everywhere dremed essential to protect the
public’s interest in an orderly societv. Similarly, there are few
defendants charged with crime. fow indeed, who fail to hire the
hest lawyers they can get to prepare and present their defences.

96; Adopted by the General Assembly of the United Nations in January,
1 .
2 Gideon v. Wainwright, (1963) 372 US. 335,

3${J. §. Constitution, Sixth Amendment.
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"That governmen: hires lawyers 1o prosecute and defendants who
have the money hire Jawyers to defend are the strongest indications
of the widespread belicf that lawyers in crimival courts are neces-
sitics, not luxurics. The right of onc charged with crime 10
counsel may not be deemed fundamental and essential fair
trials in some countries, bat it is in ours. From the very beg-
ning, our State and national constitutions and laws have laid
great cmphasis on procedural and substantive safeguards designed
to assure fair tnals beforc impartial tribunals in which  every
defendant stands equal before the law.  This noble ideal cannot
be realised if the poor man charged with crime has to face his
accusers without a Jawyer to assist him.”

24.37. In India, the importance of this right, i.c. a right to
assignment of counsci at (Government CXpense was emphasised in
the Law Commission’s Report on the Reform of Judicial
Administraiion,! where a briaf review of the schemes in force in
some of the States was madce, and it was pointed out that certain
measurcs of legal aid were capable of being implesmented forth-
with, without sctting up claborate legal aid organisations, by
amending the tfaw or the rules of the high Courts. As regards
criminal cases, three recommendations were made in that Report.?
First. represcntation by a lawyer should be made available at
Government cxpense to accused persons without means  in all
cases tried by a Court of Session. Secondly, representation by a
lawver should be made available at  Goverament  expense to
applicants without means in proceedings ander scction 488 of the
Code. Thirdly, representation by a Jawyer should be made avail-
able at Goverom:pt cxpense to an accused person without means
at the time of the final hearing of a jail appeal which has been
admitted,

74.33. The matter has been engaging the attention of the
Government of India for a long timz, and the need for action in
the matter has been improssed upon State Governments.  Bug,
apparently, financial considerations have come in the way of
setting up legal aid organisations or putting into effect compre-
hensive schemos. It is not pecessary for our purpose to go mto
the details of ths varions possible schemes. But we strongly
recemmend that the right of the accused to representation  at
Government expense should be placed on a statutory frotin: in
relation to trials for serious offences, and as 2 first stap in this
direction. we propose that such a right should be available in all
trials before the Court of Session. The Code should also contain
a provision enabling the State Government to extend this right
by a notification to any class of trials before other courts in the

Stale.
24.39. The new section may be as follows :—

“340A. (1) Where, in a trial before the Court of
Sngsion. the accused is not represented by a pleader, the
Court shall assign a pleader for his defence at the expense
of the State.

1 Law Comumission. 14th Report, Vo, 1. Chaoter 27, pages 587 to 500.
2 14th Report, Vol. 1, page 598, paragraph 17.
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(2) The High Court may, with the previous approval of
the State Government, make rules providing for—

(a) the mode of selecting pleaders for defence wunder
sub-section (1),

(b) the faciiities to be allowed to such pleaders by the
Courts,

{c) the fees payable to such pleaders by the Government,
and, generaily, for carrying out the purposes of sub-
sectiop. (1).

(3} The State Government may by potification in the
Gazctte direct that, from such date as may be specified in
the notification the provisions of sub-sections (1) aad (2)
shall apply in relation to any class of trials before wother
Courts in the State as they apply in relation to trials before
Courts of Session.”

24.40. Section 342 is ope of the most important sections in
the Code. It requires that the Court must, at the close of the
prosecution cvidence, examipe the accused “for the purpose of
epabling him to explain any circumstance appearing in the evi-
dence against him.” The section, for a moment, brushes aside
all counsel, all prosecutors, all witnesses, and all third persons.
1t seeks to establish a direct dialogue between the Court and the
accused for (he purpose of enabling the accused to give his €x-
planation. TFor a while the section was misunderstood and
regarded  as authorising  an inquisitorial interrogation of the
accused, which is not its object at all. The key to the section
is contained in the first sixteen words of the section. Giving an
opportunity to the accused to explain the circumstances appear-
ing in the evidence is the only object of the examination. He
may, if he chooses, keep his mouth shut or he may give a fult
explanation, or, if he is so advised, he may cxplain only a part
of the case against him.

24.41. Discussing the history and scheme of his section in
his History of the Criminal Law of England.! Stephen writes :—

“The words specifying the purpose for which questions
are (o be asked were pot in the Code of 1872, which autho~
rised the examipation of the accused without assigning any
reason for it. Perhaps the expression was introduced in the
Code of 1882 in order to soften what many people consider
a harsh proceeding. For my own part I regret the alteration.
It will eithcr be inoperative or most embarrassing, and it
loocks like an apology for what does not require one. It 1s,
however, hypocritical, for the Code contains no provision as
to what is to happen if the questioning does not conform to
the directions of the Code. and it specifically cnacts that ‘the
court and jury (if any) may draw such inference from’ the
refusal of the accused to answer or from his answers as they
please. Besides, in practice, every question any ome could
want to ask might be justified by the terms of the section;
e.g. ‘The witnesses say they saw you at this place. Were

Vol 3, p 335
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you there or not, and, if got, where were you 7', The words
thus make hardly any difference.”

24.42. At another place in the same treatisc,! however, Lawin England.
Stephen has expressed bimself in favour of questioning the accus-
ed at the trial.  After tracing the history of the law on this point
in Engiand, he writes :

“This state of the law coatinued till the year 1848, when
by 11 & 12 Vic. c. 42, the present system was cstablished,
under which the prisoner is asked whether he wishes to say
anything, and is warned that if he chooses to do so what he
says will be taken down and may be given in evidence on
his triad.  The result of the whole is that as matters stand
the prisoncr is absolutely protected against all judicial ques-
tioning before or at the trial, and that, on thc other hand,
he and his wife are prevented from giving evidence in their
own behaif. He is often permitted, however, to make any
statement he pleases at the very end of the trial, when it is
difficult for any one to test the correctness of what is said.

“This is one of the most of characteristic features of
English criminal procedure, and it preseats a  marked  con-
trast to that which is common to, I believe, all continental
countries. It is, [ think, highly advantageous to the guilty.
It contributes greatly to the dignity and apparent humanity
of a criminal trial. 1t effectually avoids the appearance of
harshness, not to say cruelty, which often shocks on English
spectator in a French court of justice, and I think that the
fact that the prisomer cannot be guestioned stimulates the
search for independent evidemce. The evidence in an English
trial is, I think, usuvally much fuller and more satisfactory
than the evidence in such French trials as T have been able
to stedy.

“On the other hand, I am convinced by much experience
that questioning, or the power of giving evidence, is a post-
tive assistance, and a highly important one, to innocent men,
and I do not see why in the case of the guilty there need be
any hardship about it. It must be remembered that most
persons accused of crime are poor, stupid and helpless.
They are often defended by solicitors who confine their
exertions to getting a copy of the depositions and endorsing it
with the name of some counsel to whom they pay a very
small fee. so that even when prisoners are defended by
counsel, the defence is often extremely imperfeet, and consists
rather of what occurs at the moment to  the solicitor and
counse] than of what the man himself would sav if he knew
how to say it. When a prisoner is undefended his position
is often pitiable, even if he has a good case. An ignorant
uneducated man has the greatest possibie difficuity in  collec-
tine his ideas. and secing the bearing of facts alleged. He is
atterlv unaccustomed to sustained attention or  svstematic
thoucht. and it often anpears to me as if the proceedings on a
trial. which to an cxperienced person appear plain and
simple. must pass before the eyes and mind of the prisoper
like a dream which he cannot grasp.”

1 Stephen. History of Criminal Law of England. Vol. I, pp. $41-442.
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24.43, 1t has been suggested that after the enactment of sec-
tion 342A which cnables the accused to enter into the witness
box ii he so chooses and give cvidence, scction 342 is redundant
and can be safely omitied. A view has also been expressed that
the claburate examination contemplated by this section leads to
needless delay. At least where the accused is represented by
couasi, 1t shoukd be unnecessary to examine the accused, because
his counsel is bound to put forth, whatever explanatiop there is
t0 be oifered.

As aguainst this il has to be borne in mind that there  are
scveral oitences (such as receipt of siolen property) which are
of such a nature that the accused has to give his explanation,
because in the abscnce of a reasonable explanation? the accused
runs the sk of being convicted by the court relying on sectiog
114, wiustration {a} of e Evidence Act, 1872.  The provisions
of the Prevention of Corruption Act, 1947, and vther special
laws which cnable the court to hold the accused guilty unless he
can satisfactorily account for his possession of property or other
articles may also be referred to in this connection. Scction 342
of the Code affords the accused the only opportunity of giving
such an c¢xplanation without runmning the nisk of facing cross-
examination.

24 44. Furthermore, differing from civil cases in this respect,
the partics in criminal cases are not cqually placed. The whole
machincry of the States is against the accused. The accused has
no nvestieating machinery, no power of search and no power
of questioning, which the prosccution has. If he puts forth a
definite case, he may not in many cases be able to prove jt. This
is also the reason why in civil cases preponderance of evidence
15 sufficient, but in eriminal cases a shadow of doubt operates in
favour of the accused. Even where the State provides counsel
for the accesed, experience shows that the Court has to guide
counsel who is usually a jenior member of the Bar. In this
state of affairs, cxamination of the accused under section 342
appears to be cssential proceeding. The mode of applving the
section would, no doubt. vary with the knowledze intellicence
and cxrerience of the Judee. Tf in a oarticular case the Judge
exceed:  the permissible limit and subjects the accused to  an
inquicitorial examination. the superior courts will correct the
error. The words “question him generaily” in the section are
clearly intended to prevent unfair interrogation of the accused.

24.45. We have, after considering the various aspects of the
matter as summarised above, come to the conclusion that see-
tion 342 should not he deleted. In our opinion, the stage has
not yvet come for its beine removed from the statute book. With
further increasc in literacv and with better facilities for legal aid,
it may be possible to take that step in the future.

24.4%. The examination of the accused under section 3472 is
of two kinds —

(a) the power of the court to put a particular question
to him at any stage for the purpose of enabling him

LG, Feller, ATR. 1943 P.C. 211: Hori Lal, TLR., %6 AllL 250.
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to explain any circumstance appearing in  the evi-
dence against him, and

(b} the dwry of the Court to generally cxamipe him
(after the close of the prosceution evidence) for the
above purpose.

The object of the examination in cach case is the same.
Bat the firsi is optional, whilc the second is mandatory. The
first can be at any stage of the inguiry or triai, while the second
is after the witnesses for the prosccution have been cxamined,
and “before the accused is called wupoa to enter upon his
defence”. The fust is particular; while the second is general,
These points of differeoee between the two would be brought out
more clearly if cach is dealt with in a separate clause, and we
recommend that sub-scction (1) may be splift up into two
clauses, each clause dealing with one kind of examination.

24.47. There is a conflict of decisions on the qucstion
whether section 342 applies to summons cases. Most High Couris
have taken the view! that it doos so apply, but a contraty view®
has bcen taken by some High Courts,

24 48. Where the Court has dispensed with the  porsonal
attendance of the accused, is it necessary that his pleader shouid
be examined under section 3472, or should such examinaticn be
of the accused himseli ? There is alzo a controversy on this point,
and different views have becen expressed both as to what the law
is and as to what it should be. One view is that the accused
hinsclf should be examined in all cases, and even where his
pers~nal attendance hus been dispensed with at othcr hoarings,
the court must require him to be present for examination under
section 342, Another view is that where it is not a scrious case
and personal aticndance has bheen dispensed with, the court may
als dispense with the examination of the accused or of his
pleader. It is against the intendment of section 342 (o cxamine
the pleader instead of the accused and such examination serves
no wieful purpose.

The question came up before the Supreme Court in a case®
decided rccently.  After noting the sharp  conflict of  Judicial
opinion, the Supreme Court referred to the decision of the
Calcutta High Court in Prova Debi v. Mrs. Fernandes®  and

said :—

“In that casc a Full Bench of the Calcuita High Court by
a majority decision held that the Magistrate may in his dis-
cretion examine the pleader on behalf of the accused under
section 342. This view is supported by numcrous decisions
of other High Courts, but from time to time many judges
expressed vigorous dissents and came to the opposite con-
ctusion. The two sides of the question are ably discussed in

1 Khacho Mal v. Emp., AYR. 1926 All. 33R; Sita Ram v. Emp., ALR.
Y935 Al ?17: Ram BDlirai v. Staze. AIR. 1956 AY. 167 Balkrishna v.
Emp. AILR. 1931 Bom. 132; Gulem Rawud, ALR. 1921 Pat. ii.

2 Ponnuswami, AJR. 1924 Mad. 13; Vidvanand, AILR 1962 AP, 394,

8 B. B. Das Gupta v. State of West Bengal, (1969) 1 S.CJ. 867, 869.

4+ ALR. 1962 Cal. 203,
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the majority and minority jodgments of the Calcutta case.
After a full examination of ali the decided cases on the sub-
ject, we are inclined to agree with the minority opinion.”

A third view is that the plcader should be examined in such
cases, but the law should also provide that the answers given
by the pleader shall not be put in cvidence against the
accused in any other inquiry or trial for any other offence which
the answers of the pleader may tend to show that the accused
has committed. It would not, according to this view, be proper
to totally dispense with the examination of both the accused and
his pleader. There should be something on the record to show
the cxplanation either of the accused or of his pleader.

A suggestion intended to simplify the matter was also consi-
dered by us, namely, in summons cases, no examination of the
accused under section 342 should be necessary, and neither the
accused nor the pleader need be examined; but in all other cases,
the accused person should be examined peisonally. A more limit-
ed form of this suggestion was also considered by us, namely,
that in summons cascs in which the personal attendance of the
accused is dispensed with, section 342 shouid not apply, and
neither the accused nor the pleader need be examined.

24.49. We have, on a consideration of the various views ex-
pressed in the matter, come to the conclusion that :—

{a) the section does, and should, apply to all inguiries
and trials, including commitment inquiries and trials
of summons cases, and to make this position clear,
the words ‘In every inquity or wial’ should be in-
scrted at the beginping of sub-section (1);

{b} in summons cases where the personat attendance of the
accused has been dispensed with, either under section
205 or under section 540A, the court should have a
power to dispense with his examigation; and

{c) in other cases, even where his personal attendance
has been dispensed with, the accused should be
examined personally.

=+.50. We accordingly recommend that section 342(1) be
wvised as follows :—

C 03 In every inquiry or triai, for the purpose of enabl-
ing the accused personally to  explain  any circumstances
appearing in the cvidence against him, the Court—

(2) may,...... at any stage without previously warning
the accused, put such questions to him as the Court
considers necescary, and

(b} shall. ... ... after the witnesses for the prosecution
have heen examined and before he is called on for
his defence, question him generally on the case :

Provided that in a summons-case, where the Court has
dispensed with the personal attendance of the accused, it may
also dispense with his examination under clause tb).

v
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24.5i. Section 342(2) is ambivalent ia its import, The first Section 342 (2F
part rightly provides that the accused shall not render himself gl?t?gle 159(;);,7)65‘1
fiable to punishment by refusing to answer the questions put by :
the Court or by giving false answers to them, but the section 1m-
mediatcly gives the warning o the accused that “the Court and
the jury (if any) may draw such inference from such refusal or
apswers as it thinks just.” It has been suggested that in view
of the clear possibility of the Court drawing an adverse inference
from a refusai to answer, the section offends article 20(3) of the
Constitution, in that its indircct effect may be to compel the
accuscd to be a witness against himself. We note that two
learned authorst have expressed doubts about the constitutional
validity of the provision.

24.52. The maiter has not come up before the Supreme View of High
Court, but High Courts have held that the provision does not Coutts.
conflict with the Constitution. The reasoning on which one of
the decisions s based® 15 that the drawing of an adverse inference
is a far cry from being compelled to be a witness., A distinction
is made betwecen “evidence” and “statement” and it is said that
the statement of the accused is not “cvidence™. It is also stated?®
that no vath is administered to the accused and therefore he is
not a “witness”, We are afraid, however, that it 15 possible to
argue that the permissibility of drawing an adverse inference
would, at least in some cases, amount to an indirect compulsion
of the accused to enter the witness box. Where the prosecution
evidence s strong, this will be particularly so. Tt cannot be
denied that the accused will be placed in a dilemma : he must
cither answer the qguestions under section 342 or enter the wit-
ness box under section 342A. The first course compels him to
incriminate himself, because the answers can be used against him.

The second course also compels him  to incriminate  himself,
because, once he enters the wiiness bog, he is bound to be cross~
examined.

1t mayv be said that the privilege against self-incrimination
operates tegardiess of the ultimate result, and emphasises that
certain means cannot be adopted even for a righteous end. In 2
Calcutta cased the Judges observed (—

“If a person accused of an offence refuses to answer a
cuestion on the ground that by answering it he will incrimi-
nate himself or to produce a document on the ground that it
will incriminate hint. he will in a way be admitting his guilt,
and vet, if effect is to be given to article 20(3) of the Consti-
tution, he will, in effect be protected from being compelled to
furnicsh evidence of his admitted guilt and protected even by
the issuc of, if necessary, a writ. This may seem odd. but in

1 Seervai. Constitttional  Law, {1966), pape 442, paragraph  12.43;
Basit Comimentary on the Constitution. (1962), Vei. 2. pages 36, 317
D;}immd Lal v. The Srate, ALR. 1956 All. 341, 344, paragraph 33
(8.1,

¥ re B, N. Ramakrishna, AILR. 1935 Mad. 100, 119, paragraph
60 (Ranmswami 1),

f Collector of Customs v, Calentta Motor and Cycle Co.. ALR, 1958
gal. ﬁSJ?.} 690, paragraph i% (P. B. Chakravarti CJ. and K. C. Das
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balancing the advantages of an effeciive detection of crime,
with inlormation coliected from all sources, against the obser-
vance of civilised standards of enguiry and the upholding of
the dignity of man, the framers of our Constitution like those
of the Constitution of America, have given preference to the
latter.”

24.53. We, therefore, recommend that the iatier part of
section 342(2) be omitted.  Since scction 342 (3 provides that
the answers (whether false or true given by the accused may be
taken into consideration in such inquiry or trial, there is no need
to swate in scction 342(2) that the court “may draw such infer-
ence from such answers as it thinks just.”

21.54. The latter part of section 342(3) provides that the
answers given by the accused may be put in evideace for or
against him in an inquiry into, or rral for, any other offence
which such answers may tend to show he has comimitied.  Such
we of the answers for the accused would be goveried by the
Evidence Act. Roference may be made to  sub-scctions (13,
(2). (3} of scction 21 and illustrations  (¢). (d) aad (e}
thoreto, and also sections 157 and 159, of the Evidence Act.

The answers eciven by the accused may  amouat 16 an
admission of some other offence or may by themsclves constifutes
an offence, e.z. contempt of court or defamation. As  regards
the laiter case. the quostion may arise whether the anawers enjoy
anv absolute nrotection. In a Bombay casel 1t was held, that
the criminal law of defamation being codified i section 499 of
the Indian Penal Code, the case must (if an exempion is clain-
ed) be brousht within the four corpers of onre of the nine excen-
tions given below that scetion.  The Couri follewed a Caleutta
deeision.? wherein the judgment contains a  comprehensive dis-
cussion of the law of defamation under the Indian Penal Code.
A wider view was taken in one case by the Madras High Court?
holdina that such answers enjov absolute  protection, and that
this rule of the Gaglish Jaw was not intended to be abrozated by
section 499 of the Indian Penal Code; but this woas over-ruled
in a latter caset  The Allahabad Hich Courts has  taken the
wider view. recognising absolute protection for answers wiven by
the accused.

These decisions, however, are not based on the cflect of see-
tion 342{3), but on an interpretation of scction 499, Indian
Penal Code. Most courts have assumed that the answeors given
by the accused cin be used in evidence in a latter prosecution
for defamation filed against the accused, and have proceeded to
deal with the case on the other Jegal issues. We have consider-
ed the question whether this position requires to be disturbed.

L Bhai Shanti v. Umrae Amir, TLR. 50 Bom. 152, AILR. 1926
Bom. i41. 143 {F.B.).

2 Saiivh Chandra v. Ram Daval, TLR. 48 Cal. 388, AIR. 1921
Cal. 1 24 CW.N, 982 (S.B.).

2In re Venkara Reddv, {1912y LLR. 36 Mad. 216 (F.B.).

& Tiruvenzade Mudali v, Tripwransu Udai, (1926) (LR, 49 Mad.
728, 737. ALR. 1926 Mad. 906 (F.B.).

2 Murli Pathak, TL.R. 50 Ali. 16% AILR. 1927 Al 707, 708,
{Dalal J.}.
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It was siated before us, that the accused is in a less favourable
position than a witness to whom section 132, Evidence Act,
aives full protection. Though the accused s not, m law, “com-
pelied” to answer the guestions put under section 342 (so that
the analogy of section 132 may not be strictly appropriate), yet
the accused has to answer the questions in order to save himself
from conviction for the offence for which he is under trial. Such
compulsion as there may be is, in our view, no compulsion in
law. If the accused, while answering such questions, commits
an offence. such as defamation, contempt of court, or uttering
obscene words, there is no reason why he should not be punishe
able. Anv nrivileze that the substantive law itself recounises in
such casds would, no doubt, be available; bui the procedural law
need not. in our opinion, add its own special cloak of protection
to the accuscd.

2455, {t would be more appropriate to place sub-section
(4) of section 342 immediately after sub-section (1) instead of
at the end.

74.56. Linder scction 342A, (which was inserted in 1955),
the accused is now a competent witness for the defence and can
give evidence in disproof of the charges made arainst him  or
agamst his co-accused.  Are  the words! “m disproof of the
charnes” intended merely to prevent the accused from implicat-
ing other co-accused 7 Or do they also shut out CTOSS-CXaMina-
tion of the accused as to the main offence > The position in this
respect appears to be somewhat obscure. Tt is also not clear as
to what is the scone of the cross-examination of the accused
when he offers himself as witness. Can questions regarding his
charactor or impeaching his credit be put in cross-cxaination ?
If such questions arc permissible, to what extent can he be gues-
tioned in respect of previous convictions 77 Al these  matters
mav prove to he enntroversial, but having regard to the fact that
section 342A has been recently introduced and apparently has
not creatzd any difficulty so far, we are pot recommending any
claboration of the section.

24,57. No change is needed in section 343,

24 5%, Scction 344(1A)Y provides for the postponemcent  of
the commencement of an inquiry or trial and for adjournment
during the inquiry or trial. 1t empowers the court to remand the
acensed. if in custody, for not more than 15 davs at a time.  The
explanation at the end of the scction  states  that if  sufficient
evidence has been obtained to raise a suspicion that the accused
mav have committed an offence, and it appears likely that further
evidence mav be obtained by a remand, this is a rcasonable cause
for a remand. mainlv because of the explanation int these terms,
the view has heen taken that remands can be siven by Magistrates
under section 344 cven at the stage of investieation and even
before a court has taken cognizance of the offcnce on a police
report.

The wording follows that of section 7, Prevention of Corruption
Act, 1947

2Cf » 1 of the (English} Criminal Evidence Act, 1898

Section 342 (4).

Section 342 A,

Saction 343,
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24.59. In our opinion, this rcliance on s, 344 is not correct,
as the explanation cited above is only an explanation to that sec-
tion and capnot be read into section 167. This lax view ol the
two sections seems to have been taken in order to avoid the prac-
tical difficulty that arises in cases where imvestigation is prolong-
ed, the accused has becn arrested and detained  in custody, and
the maximum period of 15 days allowed for such detention under
s. 167(2) is found to be inadequate. The Code, however, makes
a elear distinction between detention in custody before takiang cog-
nizance and detention in custody after taking cognizance. The
former is covercd by section 167 and the latter by s. 344, The
two are, in our opinion, mutually exciusive and ought 1o be kept
50,

24.60. There is, however, no doubt that serious offeaces take
a long time for investigation and the police often find it ncces-
sary to place the accused person under arrest even before the
investigation is quite complete. The only way of solving this diffi-
culty appears to be to increase the period of remand mentioned
in section 167{2) to “fifteen days at a time and sixty days in the
whole”. There may be soms risk that if this amendment was
made in 5. 167(2) remands would be asked for, and granted, as a
matter of routine up to the permissible limit of 60 days. But such
ap amendment appears t¢ us to be unavoidable.

24.61. In order to make it very clear that remands under sce-
tiun 344(1A) can only be given after cognizance has been taken
of the offence and nor at the stage of investigation, we recommend
that the opening words of this scction should be altered to
read :—

“If the Court, after taking cognizance of an offence finds
it neccssary or advisable to postpone etc.”

24.62. Under this section the Court has the power to impose
“such terms as it thinks fit” on either party while granting an
adjournment or postponement at its instance. The power to
impose “terms” would, in theory, seem to include a power to
direct the pavment of costs by a party whose conduct has neces-
<itated the adjournment. We find, however, that Cousts arc r¢luc-
tant to award costs against the prosecution, even where the
adjournment is due to serious Jaches on its part like delay in
producing important witnesses, delay in giving necessary documents
to the defence. ctc. While the power to award costs as a part of
the “term” which can be imposed is not denied, the courts do
not seem to cxercise that power with a view to speeding up the
inquiry or trial. We would therefore draw pointed attention of
the Courts to this power by adding another explanation to section
344

24.63. Sub-section (2) of section 344 appears to us to be
practically unnecessary. The requirement in sub-sections (1
and (1A) that reasons shall be recorded should be quite suffi-
cient. Therc is also comsiderable verbiage in sub-section (1A)
which could be cut out. We recommend that in place of the
existine sub-sections (1A) and (2) and explanation, the follow-
ing sub-section and explanation may be substituted :—

“(2) If the Court, after taking cognizance of an offeace,
finds it necessary or advisable to postpone the commencement of

Ey
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or, adjourn, any inquiry or trial it may, from time (o time, for
reasops 0 be recorded, postpone or adjourm the same on such
termms as it thinks fit, for such time as it considers reascnable,
and may by a warrant remand the accused il in custody :

Provided that no Magistrate shall remand an accused person
to custody under this section for a term exceeding fifteen days at
a time :

Provided further that whep witnesscs are in_attendance,. no
adjournment or postponement shall be granted, without examining
them, except for special reasons to be recorded.

Explanation 1. If sufficient ¢vidence has been obtained to
raisc a suspicion that the accused may have committed an offence,
and 1t appears likely that further evidence may be obtained by a
remand, this is 2 reasonable cavse for a remand.

Explapation 2. The terms on which an adjournment or post-
ponement may be granted include, in appropriate cascs, the pay-
ment of costs by the prosecution or the accused”.

24.64. Section 345 deals with the compounding of offences.
Sub-section (1) lists 22 Penal Code offences which may be com-
pounded by the specified aggricved party without the permission
of the court and sub-section (2) lsts 32 other Penal Code offences
which also may be compounded but with the permission of the
court.

24.65. It was suggested before us that instead of having two
such long lists, some simple general rule should be evolved o
determine which offences are compoundable, e.g. by relating
them to the punishment provided for the offence. The theory that
the offences ut preseat listed as compoundable are those in which
the individual aggrieved person is much more concerned than the
community as a whole was said to be not very convincing. It was
also said thar withdrawal of the prosccution ™ under section 494
was often resorted to for securing the same result after privately
compounding the offence.

24.66. We have, however, come to the conclusion that it is
not feasible to formulate any general rule for delermining com-
poundable offcnces. The broad principle that forms the basis of
the present scheme is that where the offence is essentially of a
private nature and relatively not serious, it is compoundable. It
is, in our opinion. better to have clear and specific provisions such
as those contained in section 345 than a general rule which is
likely to lead to different interpretations. A rule 1o the cffect
that an offence will be compoundabie if the maximum punishment
provided for it is not morc than three years’ imprisonment  will,
noe doubt, be definite but will not, in our opinion, be suitable.

24.67. It was further sugpgested  that, even if the existing
section is maintained, the distinction between offences compound-
able with the permission of the Court and offences without such
permission should be abolished and that the law should be simph-
fled requiring permission in every case. This suggestion, how-
ever, did not appeal to us.  The safeguard of the Court’s permis-
sion is to prevent an abuse of the right to compound and to
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cnable the court to take into account the special circumstances
of the casc which may justify composition. 't is not in every
case that such a saicguard is required.

2468, Uader the Second Schedule to the Code all offences
under specicl laws are at present non-compoundable. It was
suggested that if such an offence 1 punishable with fine or with
imprisonment not excceding one year, it should be compound-
able. We think that thiz should be kit w the legislature con-
corned to decide as a matter of policy whether and to what extent
oliences under the special laws should be compoundable. It is
not desirable to make any general provision in the Code touching
this point.

24.69. Various suggestions have been rectived by us to add
some more Penat Code offences in sub-section (1) or in sub-
seetion (2) of section 343, The additions suggested are : being
member of an unfawful assembly  {s. 143}, rioting (s. 147),
false ciaim in a court of justice (s. 209), fraudulently oblaining
decrces (s, 210, drivin? or riding on a public way S0 rashly or
neglicontly as to cndanger human life (5. 279), causing death
by rash or negligent act (s. 304A), causing erievous hurt by
dangerous weapon (s, 326), wrongful confinement for cxtorion
(<. 347), theft in a building (s, 330), lurkinu hwouse-trespass or
house-broaking by night (s, 456). the same ia order to commit
an offence (s. 457} and bivamy witil concea'ment (5. 495). We
do not consider that any of these offences shoukl be compound-
able. Public peace, order and sccurity  arc matters in wlich
socicty is vitally interested and offences which jeopardize them
ought to be suitably punished by the couris. They should not
be left to be compounded by the person dirccily aggricved by
the offence.

74.70. We, however, agree with the snggestion  that  the
offence under scction 354, Indian Penal Code, should, with the
permission of the court, be compoundable by the woman on
whom the assault is comumitted of to whom criminal force is
used. We also recommend that the offences under section 411
{receiving or relaining stolen properlv) or under section 414
{assisting in the conccaiment oOr disposal of stolen propesty)
<hould b compoundable with the permission of the court, if the
value of the property does not exceed Rs. 230.

24.71. We have received a suggestion that the term relating
to “theft where the value of property stolen does not exceed 250
rupces” should be omitted from the list in sub-section (2) of
cclion 345. [t is said that, after the offence of theft has been
made compoundable to this limited extent in 1955, habitual
thicves are takine advantage of it and escaping punishment
This js not casv to understand. In such cascs, it is very likely
that the prosccution has mentioned in the chargesheet itself the
previous convictions of the accused with a view to asking for
enhanced punishment under section 75 of the Indian Penal Code,
or, if for some reason it has initially failed to do so, it will bring
the fact to the notice of the court when permission to compound
the ofience is sought. We do not think any harm is being done
by the amendment of 1955 which has made petty thefts com-
poundable with the permission of the Court.

T -
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24.72. We recommend that the offence of unlafwul compul-
sory labour punishable under section 374 of the Indian Penal
Code, should not be compoundable and that this item should be
omitted from the kst in section 345(1).

24.73. As it is possible that a Magistrate inquiring into or
teying sn oftence may find that some other Magistraie should
dcal with the case; a provision is made in section 346 enabling
the Magistrate o report the case to his superior, who can then
deal with it himseif. or transfer it to somc other competcnt Magis-
trute.  Want of jurisdiction is ot mentioned in the section as a
reason for presuming that “the case should be heard by another
Magistrate™, and -ome deubt has, on occasions, been expressad?
whether “juck of jurisdiction™, is covered by scciion 346. We
think it is, and we propose to make this clear by a suitable change
in the language.

There moy be cases which a subordinate Maugisirale cannot
disposs of. but which the Chief Judicial Magistrate can, c.g. a
case refating to un offence punishable with imprisonment for a
term that may cxtend to 7 years. There is, at present, no provi-
sion cmpowering a subordinate Magistrate to refer such cases
to the Chief Judicial Magistrate before or during trial.  Such a
provision would obviously be useful from the point of view of
reducing the work of Sessions Courts.

Presidency towns are expressly excluded from the scope of
the section, but we think that # can be usefully extended to me-~
wopolitan arcas. Under our proposed scheme, the Chief Metro-
politan Magistratc will have higher powers of trial and sentenc-
ing than ordinary Metropolitan Magistrates, and there are likely
to be quite a fow cases which an ordinary Metropolitan Magis-
trate caonot dispose of, but which should be referred to the
Chicf Metropolitan Magistrate for disposal instead of being com-
mitted to the City Sessions Court. We would, therefore, extend
the section to metropolitan areas.

Section 346 is a provision for the transfer of proceedings con-
cerned with offences, i.e. inquiry into and trial of offences. We
propose to make it clear that it is so limited, by adding the words
“into an offence” after the word “inquiry”.

Accordingly, section 346 may be revised as follows :—

“346. (1) If, in the course of any inquiry into an off-
cnce of a trial before a Magistrate in any district, the evidence
appears to him to warrant a presumption--

(a) that ho has no jurisdiction to try the case or com-
mit it for trial, or

¢b) tihat the case is one which should be tried or com-
mitted for trial by some other Magistrate in the dis-
trict, or

{c) that the casc should be tried by the Chief Judicial
Magistrate, he shall stay the proceedings and submit

18are v. Pokker, AIR. 1959 Ker. 53 (Reviews cases).
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the case, with a brcf rcport cxplaining its nature,
to the Chief Judicial Magistrate or to such other
Magistrate having jurisdiction as the Chief Judicial
Magistrate directs.

{2} The Magistrate to whom the case is submitted may,
it 50 cmpowered, cither try the case himself or refer it to any
Magistrate subordinate to him having jurisdiction to commit
it for trial.”

24.74. Section 347 lays down the procedure when, after com-
mencement of the iaquiry or trial before a Magistrate, he finds
that the case ought to be tried by the Court of Session. As all
Magistratcs will be competent to commit a case to the Court of
Session and the reference to High Courts will have to be deleted,
the section may be formaily revised as follows —

“347. If, in any inquiry into an offence or a triaj before
a Magistrate, it appears to him, at any stage of the proceed-
ings before signing judgment that that case is one which ought
to be tried by the Court of Session, he shall commit it to
that Court under the provisions hercinbefore contained.”

2475, Scction 348 requires a Magistrate to commit to the
Coust ol Session the case of apy accused person liable to enhanc-
¢d punishment under section 75 of the Indian Penal Code as a
previous convict. [In order to avoid unnecessary comnmitment to
the Sessions Court, however, two exceptions have been provided
in the section, (i) when a Magistrate having powers under section
30 of the Code is available to try the case, and (it} when the
Magistrate dealing with the case is of opinion that he will be abie
to inflict suitable punishmeot in case of conviction. No change
of substance is nccessary in this section, but it may be formally
revised as follows i

“348. (1) Where a person, having been convicted of an
offence punishabie under Chapter X1 or Chapter XVII of
the Indian Penat Code with imprisonnient for a term of three
vears or upwards, is again accused of any offence punishable
under cither of those Chapters with imprisonment for a term
of three vears or upwards, and the Magistrate before whom
the case s peading is satished that there is ground for pre-
suming that such person has committed the offence, he shall
be sent for trial to the Chief Judicial Magistrate or commit-
ted to the Court of Session, uniess the Magistrate is com-
petent to try the case and is of opinion that he can himself
pass an adequate sentence if the accused is convicted.

(2} When any person is sent for trial to the Chief Judi-
cial Magistrate or committed to the Court of Session under
sub-section (1), any other person accused jointly with him
in the same inguiry or trial shall be similarly sent or com-
mitted, uniess the Magistrate discharges such other person
under section 251A or section 253, as the case may be”

24.76. Section 349 deais with the transfer of a case pending
before a second or third class Magistrate if he thinks the accused
guilty but meriting punishment which the Magistrate is not com-
petent to impose. The case then goes to his superior who has to

"%
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decide it on the merits. This provision is obviously necessary
and useful. We propose to extend it to convictions before first
class Magistrates also, so that they can report the case to the
Chief Judicial Magistrates. The latter have higher powers of
sentencing, and it would be useful if cases tried by Magistrates
of the first class could be sent to them for punishment, where
the circumstances demand the imposition of a seatence higher
than what 2 first class Magistrate can impose. At present, this
is not possible, both because Magistrates of the first class are not
mentioned in sub-section (1), and because the proviso to sub-
section (2) restricts the sentencing powers of the Magistrate to
whom the case is forwarded. We consider both these restric-
tions to be unnecessary. Sub-section (1) may be revised as
folows :—

“(1) Whenever a Magistrate X X X is of opinion, after
hearing the evidence for the prosecution and the accused, that
the accused is guiity and that he ought to receive a punish-
ment differcat in kind from, or more severe than, that which
the Magistrate i3 empowered to inflict, or, being Magistrate
of the second class, 1s of opinion that the accused ought to
be required to execute a bond under section 106, he may
record the opinion and submit his proceedings and forward
the accused to the Chief Judicial Magistrate to whom he is
subordinate.”

Apart from consequential changes in sub-sections (1A) and
(2), the proviso to sub-section (2) may be omitted,

24.77. Section 350 deals with “part-heard cases”, when one
Magistrate who has partly heard the case is succeeded by another
Magistrate, either because the first Magistrate is transferred and
is succeeded by another, or because the case is transferred from
one Magistrate to another Magistrate. The rule mentioped in
section 350 is that second Magistrate need not re-hear the whole
case; he can start from the place the first Magistrate left it, un-
less of course he is of opinion that “further e¢xamination of any
of the witnesses whose evidence has already been recorded is
necessary in the interest of justice.” The decision for 2 re-hear-
ing, thus, rests with the Magistrate, and this arrangement is, we
think satisfactory.

The section is confined to cases in the Magistrate’s Courts,
and is inapplicable to the Courts of Session. We have consi-
dered the advisability of extending this rule to Sessionms cases,
as we understand that sometimes Sessions Judges are tramsferred,
ieaving behind part-heard cases which bhave to be heard all over
again. It would be ap ideal position if such transfers did mot
take place, as Sessions cases are to be heard from day-to-day
and decided within a few days. It is obviously desirable that in
serious cases the whole evidence snould be heard by the Judge
who finally decides the case. However, having regard to the rea-
lities of the situation, it is necessary to mzke some provision for
cases where such transfers do take place, because a mandatory
provision for a de novo trial may often cause considerable incon-
venience and hardship. We, therefore, propose to extend the
section to Judpes of Sessions Courts by referring to “Judge or
Magistrate” instead of “Magistrate” only.

Section 350(1).
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24.78. At the other end are “susumary trials”, which again
should be decided quickly and no question of a “part-heard
case” shouid normally arise. Also, the record of evidence in a
summary trial is scanty;! and in certain cases may be virtually
non-existent. In these cases too, the rule in section 350 ought
not o apply.” We propose that section 350(2} should be amen-
ded to read, “Nothing in this section applies 1o summary trials
to cases in which etc.”

24.79. Scction 350A deals with Benches of Magistrates, and
provides that the judgment of a Bench will not be affected by
any change in the coastitution of the Bench, if it is constituted
“in accordance with sections 15 and 16” and the “Magistrates
constifuting it have been present on the Bench throughout the
proceedings”.

The language used here tends to obscure the meaning of the.
provision®, and the Courts have at times complaincd! of the
obscurity.

The requircment that the “Magistrate”—meaning “all  the
Magistrates” constituting the Bench—should have been preseat
throughout the proceedings, greatly reduces the usefulness of the
provision. The cases bandled by Benches of Magistrates are not
mmportant, and we think it should be quite suflicient if one of
the Magistrates has been present and heard all the proceedings,
so that the other members of the Bench {cven if not present
throughout) can be properly advised by him. We, therefore.
suggest that the scope of section 350A should be widened, and
all decisions by a Bench of Magistrates should be valid so long
as one of the Magistrates deciding the case has heard the whole
evidence.

Section 350A speaks of “order or judgment”. Obvicusly,
“judgment”, which is the more important of the two, should be
mentioned first.

In the light of the above discussion, section 350A may be
amended to read as follows 1

“350A. No judgment or order of a Bench of Magistrates
shall be iavalid by reason only of a change having occurred
in the constitution of the Bench, in any case in which the
Bench by which such judgment or order is passed is duly
constituted uader sections 15 and 16, and ar least one of
the Magistrates constituting the Bench by which the judp-
ment or order was delivered has been present on the Bench
throughout the proceedings.”

24.80. It happens sometimes, though not very often, that a
Magistrate hearing a case against certain accused finds from the

1 See section 263,

2 For a review of case-law, see Swrat Municipality v. Nagendra, AR,
1953 Bom. 29.

8 Sce Harnarain v, Emp. ALR. 1943 AN, 20; Jai Ram v. The State,
ALR. 1953 AN 137; Kali Charan v. Emp. ALR. 1955 All. 711,

L Cf. Dasrath Ral v. Emp., LLR. 56 All 599; ALR. 1934 All. 144,
146 (Per Sulaiman C.J.). -



219

evidence that some person, other than the accused before himn,
is also concerned in that very offence or in a coanected offence.
It is only proper that the Magistrate should have the power to
call and jom him in the proccedings. Section 351 provides for
such a situation, but only if that person happens to be attending
the Court. He can then be detained and procceded against.
There is no express provision in section 351 for summoning such
a person if he is not present in Cowrt.  Such a provision would
prake scction 351 fairly comprehensive, and we think it proper
to expressly provide for that situation.

25.8]. Section 351 assumes that the Magistrate proceeding
under it has the power of taking cognizance of the new case. It
does not, however, say in what manner cogaizance is taken by
the Magistrate. The modes of taking cognizance are mentioned
in section 190, and are, apparently, exhaustive. The question is,
whether against the newly added accused, cognizance will be
supposed to have been {aken on the Magistrate’s own informa-
ton under section 190(1)(c), or oaly in the manner in which
cognizance was first taken of the offence against the other accus-
¢d. In concrete terms, if the original case was instituted on a
police report, ie. under section  190(1)(b), will cognizance
against the new accused be supposed to have been taken in the
same manner, or under scction 190(1){(c)}? The guestion is
important, because the methods of enquiry and trial in the two
cases differ’.  About the true position under the existing law,
there has been difference of opiaion, and we think it should be
made clear. Tt scems to us that the main purpose of this parti-
cular provision is, that the whole case against ail known suspects
shouid be proceeded with expeditiously, and convenience requires
that cognizance against the newly added accused should be taken
in the same manner as against the other accused. We, there-
fore, propose to re-cast section 351 making it comprehensive and
providing that there will be no difference in the mode of taking
cognizance if a2 new person is added as an accused during the
proceedings. It is, of course, necessary (as is already provided)
that in such a situation the evidence must be re-heard in the
presence of the newly added accused.

24.82. The offence for which the newly added accused can
be tried is not indicated in precise terms in the section. Obvi-
ously, that offence should be comnected with the one for which
the original accused is under trial. To bring that out, a small
verbal amendment is recommended.

24.83. Section 351 should, therefore, be amended to read
as follows :—

“351. (1) Where, in the course of an inquiry into or
trial of an offence, it appears from the evidence that any
person not being the accused has committed any offence for
which such person could be tried together with the accused,
the Court may proceed against such person for the offence
which he appears to have committed.

(2) Where such person is attending the Court, although
not under arrest or upon a summons, he may be detained by

1 See sections 207. 207A, 251 and 251A
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such Court for the purpose of the inquiry into or trial of the
offence which he appears to have committed.

{3} Where such person is not attending the Court, he
may be arrested or summoned, as the circumstances of the
case may require, for the purpose aforesaid.

(4) Where the Cournt proceeds against any person under
sub-section (1), then—

{a) the proceedings in respect of such person shall be
commenced afresh, and the witnesses re-heard;

(b} subject to the provisions of clanse (a), the case may
proceed as if such person had been an accused per-
son when the Court took cognizance of the offence
upon which the inquiry or trtal was commenced.

{Section 352. 24.84, Section 352 contains the heaithy rule that Criminal
Courts should ordinarily be open to the public, and no change
is to be suggested in that rule.



CHAPTER XXV

MODE OF TAKING AND RECORDING EVIDENCE IN
INQUIRIES AND TRIALS

25.1. Section 353 lays down the geperal rule that at any
inquiry or trial, ali evidence “'shall be taken in the presence of
the accused, or, when his personai attendance is dispensed with,
in presence of his pleader”. There is a difference of judicial
opinion as to whether the words “when his personal attendance
is dispensed with” occurring in this section confer by themselves
a power on the Coust to dispense with the personal attendance
of the accused, or whether they merely refer to the two other
provisions of the Code, namely sections 205 and 540A, under
which such attendance can be dispensed with, The Madras?
Allahabad? and Assam?® High Courts have taken the view that
the section itself empowers the Court to dispense with the atten-
dance of the accused at the cvidence stage but the contrary view
has been taken by the Calcuttat High Court. In our opinion,
section 353 is mot intended to confer an independent power of
dispensing with the personal attendance of the accused and this
should be madg clear by adding a reference to sections 205 and
S4UA after the words “dispensed with”.

We considered a suggestion that in cases where the accused
deliberately obstructs the proceedings or otherwise makes it im-
possible for the Court to take the evidence of witnesses in his
presence, it should be lawiul for the trial to proceed in his ab-
senice, or even in the absence of his pleader if he has no pleader
to represent him. Since, however, no such difficulty has arisen
in practice, so far as we are aware, we do not consider it neces-
sary to provide for such a contingency.

25.2. The object of section 354 is purely to introduce the
next seven sections. It enacts no rule of procedure and is really
superfluous.  Furthermore, the reference to a Sessions Fudge is,
strictly speaking, not correct; it should be to a Court of Session
so that there is no doubt as to the applicability of the sections
to Additional and Assistant Sessioms Judges. We also propose
1o place inguirics and trials by Presidency Magistrates on the
same footing as those by other Magistrates in regard to the re-
cording of evidence. We, therefore, recommend that this section
be omitted.

25.3. Section 355 governs the recording of evidence in three
categories of cases, namely (1) summons cases tried before a
Magistrate other than a Presidency Magistrate; (ii) cases of the
offences mentioned in clauses (b} to {m) of section 260(1)
when tried by a Magistrate of a first or second class but pot sym-
marily; and (iii) procecdings under section 514 otherwise than

UIn re: Ummal Haosanath. ALR, 1947 Mad. 433, 434.

? Spltan Sinvh v, The State, ALR, 1951 All. 864, 867 (Pull Bench):
Aditye Prasad v. Jogindra Nath, ALR. 1948 All. 393, 395,

8 Kamal Devi v, Pannalal, ALR. 1952 As¢am 151,
$ Kali Das v. The Srmare, ALR. 1954 Cal. 576.
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in the case of a trial. The essential feature is that in these cases,
the Magistrate is only required to make a memorandum of the
substance of the evidence of each witness as the examumation of
the witness procceds.  Sectien 358, however, provides that the
Magistrate may, if he thinks fit, take down the evideace of any
witness in a fuller manner as provided for warrant cases.

The mode of recording evidence in all other trials cxcept
before Presidency Magistrates and in 2l inquiries under Chapter
XII and XVIIH 1s regulated mainly by sections 356 and 359, In
these cases, evidence has to be recorded in greater fullness, gene-
rally in the form of a parrative and vcecasionally, whea consider-
ed pecossary by the presiding Judge or Magistrate, in the form
of questions actually put and answers actually given.

Scciion 362 applies to trials by Presidency Magistrates. Here
again two modes of recording evidence are prescribed, a distine-
tion being made between cascs in which an appeat lies and cascs
in which there is no appeal. In the former class of cases, evi-
dence is recorded in the samme manner as in the trial of warrant-
cases by Magistrates, while in the latter class of cases the Presi-
dency Magistrate necd not record the cvideace at all

The manner of recording evidence in cases coming up before
the High Courts (other than Judicial Commissioners’ Courts)
is left to be prescribed by the Courts themselves under section

365.

23,4, The language or languages in which tiis record of evi-
denee is to be prepared is also regulated by sections 356 and
357, but only in repard to sessions trizls, trials of warrant-cases
and committal proceedings. Neither section 353 nor section 362
refers to the language in which the evidence is to be recorded in
summons-cases  and by Presidency Magistrates. Presumably,
however, it is to be done in the language of the Court or in
English. Under scction 356, the evidence is crdiparily to be
taken down in the language of the Court. When the evidence is
given in some other langeage, including Enghsh, it may, if prag-
ticable, be taken down in that language or, if it is not practicable
to do so, the cvidence has presumably to be translated into the
Tanguage of the Courg as the examination of the witness proczeds
and such translation is to be recorded. Sub-section (3) of sec-
tion 356 provides that in cases where the presiding Judge or
Magistrate does not take down the evidence with his own hand
or dictate it in open Court, he shouid make a memorandum of
the substance of what each witness savs and this memorandum
also shall form part of the record.  Section 357 contains a curious
provision that the State Government may direct that in any dis-
trict or part of a district, or in any proceedings before anv Court
of Session. or before any Magistrate or class of Magistrates. evi-
dence shall be taken down by the Sessions Judee or Magistrate
with his own hand and in his mother-toneue. The same section,
however, goes on to provide that the State Government may
direct the Sessions Judge or the Magistrate to take down tho
evidence in English or in the language of the Court althourh
such laneuage is not his mother-tonzue,

25.5. This broad summary of sections 355 to 359 and 362
shows thay they are a confused jumble of provisions, incomplete
in some respects, and not very clearly or systematically arranged.

<
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The language in which the cvidence is actually given and the
lapguage of the record are occasionally mixed up. For inst-
ance, it is not in all cases correct to say that the Judge or Magis-
trate “takes down” the cvidence in bis mother-tongue or in
English or in the language of the Court. When the witness is
giving ovidence in an altogether different language, what is taken
down, or caused to be taken down, by the Judge or Magistrate
s a simultancous transiation of that evidence in his  mother-
tongue or English or the lunguage of the Court, as the case may
be.

23.6. In this counnzction it will be useful to remember. parti- Predominant
cularly in regard to the language of the record, that this Chapter position  of
was cnacted at a time when English was the languagze in which English in the
the business of practically al! the criminal courts was conducted °*
and all evidence given in the regional language was translated
into, and recorded 10 English.  The dual record of the evidence,
for wiich provision is made in section 356(3), owed its origin
to the same circumstance. The Sessions Judge or Magistrate was
often not sufficienty acquainted with the regional language in
which: most of the evidence was given, to take it down in that
ianguage. Consequontly, the law had to provide for the pre-
pacation of a full record of the evidence by a court official, the
Judge or Magistrate only taking notes of the evidence ag the exa-
mination of the witnesy procecded.

25.7. In view of the greatly changed conditions which now Simpliication
prevail, w= think it desirable to analyse, both the mode of record. desirable.
ing cviderce and the lsnguuge of the record for different classes
of cases and courts and to simplify the provisions contained in
this Chapter.

25.8. Taking scction 355 which prescribes what may be cal- Section 355—
led a bricf record of the evidence in three categories of cases, we ’-‘“nﬁ‘ﬁaged to be
have aiready mentioned the fact that it js silent 2s to the language TePtoned.
of tne record.  This omission should be rectified by stating in
the secction itself that the Magistrate shall make a memorandum
of the substance of the evidence in the language of the Court or
in English. This would be in accord with the present practice,

25.9. This section at present covers summons-cases tried Sectign to cover
befors a Magistrate other than 2 Presidency Magistrate. Earlier PrsitttY
in this report we have recommended the inclusion of Presidency ’
Magistrates in section 260(1) in order that they may be able to
try all summons—cases (and also the warrant-cases specified in
that section) in a summary way. In  practice, the number of
summons-cases tried by Presidency Magistrates in a  recular
manpner must be comparatively very small. It could hardly make
any difference if in those few cases they record the evidence
briefly in the same manner as Magistrates elsewhere are required
to do under section 355, The words “other than a Presidency
Magistrate” occurring in sub-section (1) of this section may
accordingly be omitted.

25.10. The second category of cases in which a brief record Section not to
is prescribed by this section are warrant-casss relating to the 2pply to any
offences mentioned in clauses (b) to (m) of section 260(1) Waman <ases.
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when tricd by the Magistrate of a first or second ciass in  the
regular. way. Though some of these cases may be trivial, in view
of the possibility of substantial sentences being imposed in such
cases when not tried summarily, we think a full fecord of the
evidence would be desirable. We. therefore. recommend
omission of this part of sub-section (1) of section 355,

25.11. On the other hand, in inquiries under Chapter Xii
f.e sections 145. 146 and 147, which are now governed by
section 356, a brief record of the cvidence will be quite sufficient
as the object of these proceedings is not determination of any
right to immoveable property but the prevention of an appre-
hended breach of the peace and the proceedings are intended to
e summary in character. The reference to Chapter XII should

accgrdingly be transposed from section 356(1) to section
355(1).

25.12. Including a few drafting changes, the revised section
355 may read as foflows —

“355. (1} In all summons-cases tried before a Magistrate,
in all inquiries under Chapter XII, and in ail pro-
ceedings under section 514 otherwise than in the
course of a trial, the Magistrate shall as the exami-
nation of each witness procecds, make a memo-
randum of the substance of his evidence in the
language of the Court or in English :

Provided that if the Magistrate is unable to make such
memorandum himself, he shall, after recording  the
reason of his inability, cause such memorandum to
be made from his dictation in open Court.

(2} Such rmemorandum shail be signed by the
Magistrate and shall form part of the record.”

25.13. Section 358 which is a sort of proviso to section 355
15 hardly necessary. It purports to enable the Magistrate to take
down the evidence in a fuller manner than that contemplated in
section 355. This is not necessary since there could be no
technical objection to any Magistrate taking down a memo-
randum of the evidence of each witness instead of trying to abbre-
viate or summarise it. Section 358, could, in our ~ opinion, be
safely omitted.

25.14. The mode of recording evidence in trials of warrant-
cascs before Magistrates, inquiries under Chapter XVIil and
sessions trials is prescribed partly in section 356 and partly in
section 359. The language of the record is dealt with partly in
section 356 and partly in section 357, The provisions would be
clearer and easier to follow if they were put in three separate
sections : one dealing with the mode of recording evidence in
warrant-cases and comumitment proceedings, another dealing
with the mode of recording evidence in sessions trials, and the
third dealing with the language of the record in all these cases,
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25.15. The firsi two sections may be as foliows :—

“356 (1) In ali warrant-cases tried before a Magistrate
...... 2 tite evidence of each witness shall, as his
cxanination proceeds, be taken down in  writing
either by the Magistrate himself or, under his direc-
tion and superintendence by an officer of the Court
appointed by him in this behalf.

(2) Such evidence shall ordinasily be taken down in the
form of 3 narrative; but the Magistrate may, ig his
digcretion, take down, or cause to be taken down,
any part of such evidence in the form of question
and answer.

{3) The evidence so taken down shali be signed by the
Magistrate and shall form part of the record.

357, (1) (o all trials before a Court of Session, the
evidence of each witness shall, as his examination
proceeds be taken down in writing either by the
presiding Judge bimself or, under bis direction and
superintendence, by an officer of the Court
appointed by him in this bebalf.

(2) Such evidence shall ordinarily be taken down in the
form of guestion and answer; but the presiding
Judge may, in his discretion, take down, or cause
to be taken down, the whole or any part of such
evidence in the form of a parrative.

(3) The cvidence so taken down shall be signed by the
presiding Judge and shall form part of the record.”

25.16 - have made two impertant changes in this revision,
besides <. fying the unduly complicated provisions now
continel a1 sections 356, 357 and 359. First, we consider that

at ti:e present time there is no need for the dual record which
is being prepared in a few north Indian States under section
356¢3). In cases where the evidence is not recorded by the
Magistrate  or presiding Judge himself but by an officer of the
Court under his direction and superintendence, the notes? which
he may {or may not) keep for bis own use need not necessarily
form part of the record as provided in this section. Neither of
the revised sections 356 and 357 contains a provision similar to
sub-section (3) of the present section 356. It will also be
noticed that details like “from his dictation in open Court” “in
his presence and hearing” and “personal direction” which now
occur in the present sections 356 and 357 have been omitted in
the revised sections as being superfluous.

25.17. The sccond substantial change we have proposed i3
that in sessions trials evidence of each witness should ordinarily
be recorded in the form of question and answer, though the
presiding Judge may, in his discretion, have the whole or any
part of the evidence recorded in the form of a narrative. This is

1 section 356(1} mention of Chapter 18 is omitted in view of pro-
posed changes regarding commitment.

2 Such notes were invariably in English while the full record of the
evidence used to be in Urdu.
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reversing the existing position under section 359. It can hardiy
be disputed that, in the process of converting a question put by
the advocate, particularly in cross-cxamination, and the answer
given by the witness, to a sentence purporting to be the witness's
statement, accuracy is offen lost and the record does not always
convey all the implications of the question and the answer. We
recognise that making a full record of the evidence in the form
of questions and answors  almost necessarily  involves  the
empioyment of shorthend writers at every scssions trial but con-
sider that this step has to be taken in the interests of justice.
The additional expense which it might seem to involve is, in our
opinion, worth icurring, since the presiding Judge would be
relieved of the tircsome task of recording the evidence himself
and be able to conceotrate attention on what the witness is say-
ing and assess its worth.

25.18. As regards the language of the record we propose the
following new scotion 1 —

“358. In cvery case where evidence is taken down under
section 356 or 357—

(a) if the witness gives evidence in the language of the
Court, it shall be taken down in that language;

(b) if he gives cvidence in any other language, it may
if practicable be taken down in that language, and
if it is not practicable to do so, a true transiation of
the cvidence in the language of the Court shali be
prepared as the examination of the witness pro-
ceeds, sitmed by the Magistrate or presiding Judge,
and shall form part of the record; and

(¢) where under clause (b) evidence is taken down in
a language other than the language of the Court, a
truc tramslation thereof in the language of the
Court shall be prepared as soon as practicable
signed by the Magistrate or  presiding Judge and
shall form part of the record :

Provided that when under clause (b) evidence is  taken
down in English and a translation thereof in the language
of the Court is not required by any of the parties the
Court may dispense with such translation.”

25.19. Section 360 which prescribes the procedure to be
followed after the evidence of each witness has been taken under
section 356 or 357 requires only one or two formal amendments.
In sub-section 2, for the words “Sessions Judge”, the words
“presiding Judge” may be substituted. In sub-section (3), it
would be more accurate to refer to the record of the evidence
being in a language different from that in which it has been
given. The sub-section may be amended to read :

“(3) ¥ the record of the evidence is in a language
different from that in which it has been given and
the witness does not understand that language, the
record shall be interpreted to him in the language
in which it was given, or in a language which he
understands.”

»
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25.20. Section 361, which deals with the interpretation of
the evidence to the accused or his pleader needs no change.

25.21. As already mentioned, ihe recording of evidence in
inquiries and trials before the Presidency  Magistrate will  be
governed by the same provisions as those applicable to  other
Magistrates, A distinction is now made in section 362 between
cases ia which an appeal lies and those in which 6o appeal lics.
If the case falls in the latier category—and the Magistrate has
to make up his mind at (he beginnine of the trial which prima
facie is =0t appropriato-—the Magistraie need not  record any
evidsnce. If the Magistrate thinks that the case is such that in
the event of conviction of the accused, he mav have ty pass an
appealable sentence, he has to record the evidence in the same
way as a Magistrate in a district. We do mot think it is desirable
to maintzin this distinction. Another peculiar feature is that in
a pon-appealable warrant-case it is rot reeessary for a Presj-
dency Magistrate to frame a charge : vide section 362(4). There
15 haedly any justification for this artificial  distinction, We
recommend the omission of the whole of section 352,

25.22. No chanze of substance is raquired i section 363,
which relates to remarks respecting the demeanour of witness;
but the reference to “a Sossions Judge”, may be replaced by the
words “the presiding Tudee™ in order that there may be no doubt

as to the applicablity of the section to ap  Additional or
Assistant Sessions Judpe.

25.23. Section 364 relates to the mode of rzcording  the
examination of the accused and the language of such cxamina-
tion and of the record. It applies to all Magistrates other than
Presidency Magistrates whose proceedings in this respect are
regulated by section 362(2A). Since the omission of section

362 is being proposed, sub-section (2A) of that section may be
included in section 364.

This section de=s not apply to the High Courts of States but
applies to the Courts of Judicial Commissjoners, Apparently, the
matter is left to be dealt with either by rules made under
section 365 on the footing that “evidence” in a wide sense
includes the examination of the accused, or by the rules of Court
referred to in article 225 of the Constitution, However that
may be, since original criminal trials before a High Court or a
Judicial Commissioner’s Court are rare, the exclusion of these
Courts from the scope of section 364 is not of any practical
consequence, There is po need to treat the Courts of Judicial
Commissicners differeatly and they also may be excluded.

In sub-section (2), the requirement that the record shall be
signed only “when the whole is made conformable to what the
accused declares is the truth” is not very appropriate. The pro-
vision in sub-section (1) that he shall be at liberty to explain or
add to his answers is sufficicnt for practical purposes.

We propose that the section may be revised ag follows :—

“364. (1) Whenever the accused is examined by a
Metropolitan Magistrate, the Magistrate shall make
a memorandum of the substance of the examina.

Section 363.

Section 362,

Section 363,

Section 364,
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tion of the accused iy the language of the Court or
in English. Such memorandum shali be sigoed by
the Magistrate and shall form part of the record.

(2) Whenever the accused is examined by any
Magistrate other than a Metropolitan Magistrate, or
by a Cowt of Sessiun, the whole of such examina-
tion, including every question put to him and every
answer given by him, shall be recorded im full
either by the Magistrate or Judge himself or under
his direction and  superiniendence by an officer of
the Court appointed by him in this behalf.

{3) The record shali, if practicable, be in the language
in which the accused is examined or, if that is not
practicable, in the language of the Court.....

(4) The record shall be shown or rcad to the accused,
or, if he does not understand the language ip which
it is written, shall be interpreted to him in a
language which he understands, and he shall be at
liberty 10 cxplaip or add to his answers.

(5) It shall thereafter be signed by the accused and by
the Magistrate or presiding Judge who shall certify
pnder his own hand that the examination was taken
in his presence and hearing and that the record
contains a full and true account of the statement
made by the accused.

(6) Nothing in this section shall be deemed to apply to
the examination of an accused person in the course
of a summary trial”

25.24. Section -365 may be amended so as to confer a rule-
making power on Judicial Commissiopers’ Courts besides the
High Courts of States and also to cover expressly examination
of the accused. The section may read as follows . —

“365. Every High Court may, by gencral rule, prescribe
the manner in which the evidence of witnesses and the exami-
nation of the accused shall be taken down in cases coming
before it; and such evidence and examination shall be taken
down in accordance with such rule.”

Section 365,

Recotd in high
court,



CHAPTER XXVI

JUDGMENT

26.1. Section 366(1) deals with thc modes of Proaouncing Section 366 (1)—
a judgmen:, though the marginal note to the section speaks of Modes of pro-
“delivering” a judgment. Under section 366(1) a judgment may nouncing  judge-

be pronounced or its substance expiazined. Here “pronounced”
ovidently mcans the reading out of the whole judgment. The
proviso to section 366(1) states that, if the prosecution or the
defence so desize, the whole judgment shall be read out. Furiher,
under scction 367(1), it is permissible to dictate a judgment in
court. Thus, a rcading of sections 366 and 367 reveals three
modes of pronouncing a judgment—

(2) delivering a judgmen: by dictation in open court;

(b} reading out the whole of a judgment  already
written; and

(¢} explaining the substance of the judgment already
written.

We feel that all the three modes should be brought under
one section. Further, the provisions of section 367(1) regard-
ing the dating and  signing of judgments should also be
included in this section.

26.2. Section 367(1) provides that the judgment shall be
dated and signed at the time of pronouncing it. However, it is
guite obvious that unless the judgment is a very short one, this
requirement cannot be satisfied where the judgment is  pro-
nounced by dictating in court. Trauscribing a dictated judg-
ment will take time. In such cases the judgment can be signed
and dated only when the transcript is ready—which may be some
hours or cven days after the judgment is pronounced. Therefore.
besides rc-arranging the matter contained in section 366(1) and
367(1) as we have recommended above, the position regarding

the dating and signing of judgments dictated in court has also to
be stated more cleasly.

26.3. We also proposc to add a provision to the effect that
when the judgment is prosounced by explaining the substance
of it, the operative part of the judgment should be read out,

26.4. The main paragraph of section 366(1) provides that
the judgment shall be pronounced or its substance explained.
Clause (a) says that this shouid take place immcdiately on the
termination of the trial or op a later notified date; and under
clause (b) it shouid be in the Janguage of the court or in some
language the accused or his pleader understands. Clause (a)
obviously applies to both modes of pronouncing the judgment,
but clause (b) evidently has reference only to explaining the
substance of the judgment, as otherwise it would mean that the
judgment should be written or read out in some language the
accused understands. We think, that the reference to a fanguage
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the accused or his plecader understands may be safely owiited,
as the coutt, when “explaining” the substance of the judgment
will ensure that the accused uunderstands what is being

expiained.

26.5. The proviso to section 366(1) rcquires the court to
read out the whole judgment if so requested by cither party. We
think that it would suifice if the judgment or a copy thercof is
made available for the perusat of cither party. We also propose
to make it clear, that this should be confined to cases where the
judgment s pronounced by cxplaining iis substance. Obviously,
when the whole judgment is read out or dictited, there is mo
point in requiring a copy for perusal.

26.6. Scction 366(2) provides that the judgment shall he
rronounced in the presence of the accused, except in ceriaimn
speeified instances where the presence of his  pleader & sufft-
cient. ihis reguircmient can  give risc to  dificulties in o cases
whore there are more accused than one and some of them. out
on bail, 1ail to appear at the time of judgment. In such cascs, the
pronouncement of the jud meat will have to be postponed even
against the accused  present in court, tli the absconding accused
are apprechended. This, apart from  wasting the time of the
court, will also cause needless harassment to the other accused.

We would, therefore. recommend that a power be given 0
the court to prenounce judgment in such instances, even if one
or more of the severa! accused in the case are not present {0 hear
it, making it clear that the power is to be uscd only to prevent
undue delay. True, even under the present provisions such a
pronouncement will not be an illegality due to the saving provi-
sion in section 366(3): but it would be beticr to give the court
such power in clear terms than to leave the procedure as an
irreguiarity curable under another section. A consequential
amendment? to section 383 will be necessary in order to provide
that in such cases the Magistrate shall issue a warrant for the
arrest of the accused who is absent.

Two other changes also appear pecessary in sub-section (2).
It provides that the accused need not be present to hear the
judgment if his personal attendance during trial had been already
dispensed with and the septence to be passed is only one of fine
or if he is acquitted, in both of which cases the presence of the
accused’s pleader is sufficient. We do not think it necessary to
insist on the presence of even the pleader in such cases. Secondly,
the sub-section, as it stands, deals with the cases of the accused
in custody as well as the accused on bail. Tt would be better, in
the interests of clarity, to provide for these two cases separately.

26.7. No changes are needed in sections 366(3) and 366(4).

26.8. Section 366 may, in the light of the above discussion,
be amended to read as follows | —

Judgment “366.(1) The judgment in every trial in any
Criminal Court of original jurisdiction shall be pronounced

1 See para, 28.5 below.

A
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in open coust by the presiding officer tmmediately after the
texmination of the trial or at some subsequent time of which
notice shall be given to the parties or their pieaders,—

(a) by delivering the whele of the judgment; or
{b} by reading out the whole of the judgment; or

{c) by rcading out the operative part of the judgment and
explaining the substance of the judgment.

(2 Where the judgment is delivered uader ciause (a)
of sub-section {1), the presiding officer shall cause it to be
taken down in shori-hand, sign the transcript and every
page thereol as soon as it is made ready, and write on it the
date of the delivery of the judgment in court.

{3) Where the judgment or the operative part thereof
is rcad out under clause (b) or c¢lause {¢) of sub-scction
(1), it shall be dated and signcd by the presiding officer in
open court, and if it is not written with his own hand, every
page of the judgment shall be signed by him.

{4) Where the judgment is propounced in the munner
specified in clause (¢} of sub-section (1}, the whole judg-
ment  or a copy thereof shall be immediately made available
for the perusal of the parties or their pleaders free of cost,

(5) U the accused is in custody, he shall be brought
up 0 hear the judgment pronounced.

{(6) If the accused is not in custody, he shall be required
by the court to attend to hear the judgment pronounced,
excent where his personal attendance during the trial has
been dispensed with and the sentence is one of fine only or
hie is acquitted. ... . ... ;

Provided that. where there are more accused than one,
and some of them do not attend the court on the date on
which the judement is  to be pronounced, the presiding
officer may, in order to avoid undue delay in the disposal
of the case, pronounce the judgment notwithstanding their
abscnce.

{7} No judpment delivered by any Crimiral Court shail
be deemed te be invalid by rcason only of the abseace of
anv party or his rleader on the day or from the place noti-
fied for the delivery thereof, or of any comission to serve. or
defect in serving. on the partics or their pleaders. or any of
them. the notice of such day and place.

~ {8) Nothing in this section shall be comstrued to limit
in any way the cxtent of the provisions of section §37.7

269 We have aiready considered* that part of section
367(1) which deals with the dating and signing of the judgment.
The remainiag part deals with the contents of the judgment. The
same topic is also dealt with in sub-gsections (2) and (4). We
recommend thair all these provisions be brought together under
me sub-scction, so that ome can koow at a plance what the
ontents of a judement should be. '

1 See para. 26.2 above.

Section 367,
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No changes are needed in sub-section (3) of section 367.
Sub-scction {5), is relevant only to trials by jury. As this type
of trial is proposed to be abolished, sub-section (5) of section
367 may bc omitted.

26.10. A recommendation relevant to section 367 was made
in the Law Commission’s Report! on Capital Punishment, while
considering the question whether a provision requiting the court
to state its reasons for awarding the sentence of death or impri-
sonment for Jife in 2 capital case, should be inserted. The
conclusion was thus expressed——

“The replies to question 8 show 2 considerable body of
opiniocn which is in favour of a provision requiring the court
to stale its reasons for imposing the punishment either of
death or of imprisonment for life. Further, this would be
a good safeguard to ensure that the lower cOurts examine
the case as elaborately from the point of view of sentence
as from the point of view of guiit. 1t would also provide good
material at the time when a recommendation for mercy is
to be made by thc court, or a petition for mercy is consi-
dered. Again, it would increase the confidence of the
people, in the courts, by showing that the discretion is
judicially exercised. It would also facilitate the task of the
High Court in appeal or in proceedings for confirmation in
respect of the sentence (where the sentence awarded is that
of death). or in proceedings in revision for enhancement of
the sentence (where the sentence awarded is one of impri-
sonment for life).

Thus, there appears to be sufficient justification for a
provision requiring the court to state its reasons, whenever
it awards either of the two sentences in a capital case. We
recommend the insertion of such a provision in the Code of
Criminal Procedure, 1898.”

We arc also of the same view, and recommend that the section
be amended accordingly. In this connection, it may be noted
that there are certain offences for which the Penal Code prescribes
the punishment as death or in the alternative, life imprisonment
or imprisonment for a term of years. Therefore, the amendment
recommended above should cover these cases also.

26.11. We note that there is no provision in the Code as to
propouncement of a judgment written by a predecessor. We
considercd the question whether any provision on the subject
should be inserted. In our view, it is pot proper that in criminal
cases, a judge should pronounce a judgment written by his pre-
decessor. He can, no doubt, make use of the material contained
in the (draft) judgment prepared by his predecessor. But in
that case he is himself responsible for the contents of the jude-
ment.

26.12. Section 367(6) provides that for the purposes of this
scction, an order under section 118 or section 123{3) shall be

115th Report (Capital Pusishment), paragraph 820-822.
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decmed to be 2 judgment. Iis main object seems O be to ensure
that, in any such order reasons are given separately for the order
ag to each person proceeded against. It is, in our view, sufficient
to provide? in section 118 jtself that reasons should be recorded
for an order under that section. No such rovision is necessary
for orders under section 123. These oxCers are passed by
Sessions Judges, who may be expected to give reasoms without a
statutory provision.

26.13. Revised on the lines suggested above, section 367
will read as follows :—

“367. (1) Fxcept as otherwise cxpressly provided by
this Code, cvery such judgment—

(a) shall be written in the langunage of the Court or in
English;

(b) shall contain the point of points for determination,
the decision thereon and the reasons for the decision;

(¢) shall specify the offence (if any) of which, and the
section of the Indian Penal Code or other law under
which, the accused is convicted and the punishment
to which he is sentenced; and

(d) i it be a judgment of acquittal, shall state the offence
of which the accused is acquitted and direct that be
be set at liberty.

(2) When the conviction is under the Indian Penal
Code and it is doubtful under which of two sections, or
under which of two parts of the same section, of that Code
the offence falls, the Court shall distinctly express the same,
and pass judgment in the alternative.

(3) When the conviction is for an offence pumishable
with death or in the alternative with impriscnment for life
or imprisonment for a term of years, the judgment shall
state the reasons for the sentemce awarded.

26.14. No changes are needed in section 368.

76.15. Section 369, as emacted in 1898, provided that “no
Court, other than a High Court, when it has signed its judgment,
shall alter or review the same, except as provided in sections 395
and 484 or to correct a clerical error.” Despite the express
exclusion of the High Courts from the operation of this provision,
they held? that they had no implied power to alter or review their
own judgments whether under section 369 or under section 439
or otherwisc. It was accordingly proposed in 1921 that the
words “other than a High Court” should be omitted to make it
clear that section 369 conferred no such power on the High
Courts. The Joint Committee which examined the Bill noticed
that one or two other sections in the Code, besides sections 3938
and 484, and clause 26 of the Letters Patent of the High Courts,

1 Sep para. 8.15 above.

2 Queen Empress v. Durpa Charan, (1885) LL.R. 7 Al, 672; Queen
Empress v. C. P. Fox, (1885) LL.R. 10 Bom. 176 (F.B.}: In the martter
of Gibbons. (1886} LL.R. 14 Cal. 42 {FB).
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empowered the High Courts to revise their judgments. They
accordingly re-drafted the amendment to read as follows :—

“In section 369 of the said Code, for the words ‘No
Court other than a High Court’, the words ‘Save as other-
wise provided by this Code or by any other law for the time
being in force or, in the case of 2 High Court cstablished by
Royal Charter, by the Letters Patent of such High Court,
no Court’ shall be substituted: and the words and figures ‘as
provided in sections 395 and 484’ shall be omitted.”

Subscquent adaptation in 1950 and formal amendment in 1955
have given the section its present {orm.

26.16. 1t is, however, clear that the Lctters Patent or other
instrument constituting a High Court are also laws for the time
being in force and accordingly the words “or in the case of a
High Court cstablished by the Letters Patent or other instrument
copstituting such High Court” are redundant and somewhat
confusing.  In fact, the reference to Letters Patent of the older
High Courts is practically obsolete after the insertion of section
411A in the Code. We, therefore, recommend that the words
cited above should be omitted from the section.

26.17. It is 1o be noted that the judgment referred to in
section 369 i the judgment of a criminal court in its original
jurisdiction vide scction 366(1). The rule in section 369 that
no court shall alier or review its own judgment cxcept o correct
a clerical error is made applicable by section 424 to the judgment
of any appellate court other than a High Court. The question
whether a High Court has any inherent power of reviewing its
judgment in an appeal or revision will be considered later under
section S61A.

26.18. Section 370 relieves a Presidency Magistrate of the
task of writing a detailed judgment setting out the point or points
for determination, the decision thereon, recasons for the decision,
ctc., as provided in section 367 for other Magistrate. H:z ha
ondy to record the essential particulars of the case aad the final
order in all cases, and in those cases in which he inflicts imprison-
ment, or fine excecding Rs. 200, or both, a brief statement of the
reasons for the conviction. It will be poticed that under section
411 a sentence of fine not exceeding Rs. 200 is not appealable
and. presumably because of this fact, section 370, clause (i)
does not require a Presidency Magistrate to record the reasons
for the conaviction when the fine is within this limit. In regard
to sentences of imprisonment, however, the said clause is not
Jogical even where the imprisonment inflicted is not more than
<ix months and comsequently the sentence is not appealable under
section 411, the Presidency Magistrate has to record reasons for
the conviction. Then again, although a judgment of acquittal
is appealable under section 417, the Presidency Magistrate need
not record even a brief statement of the reasons for his decision
which the prosecution might not always find satisfactory, We
consider that it would be more logical and reasonable to provide
in clause (i) of section 370 that, 'n all cases in which an appeal
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liecs from the final order either under section 411 or under section
417, the Presidency Magistrate should record a brief statement
of the reasons for his decision. This clause should be amended

to read—

“(13} in all cases in which an appeal lies from the ﬁr}ﬁl
order either under section 411 or under section 417, a brief
statement of the reasons for the decision.”

26.19. Under sub-section (1) of section 371, a copy of the
judgment has to be given without delay to the accused on his
application. Though the scction does not say that this should
be a certified copy the Supreme Court has heid! that “whether it
is the accused person who applies for a copy under s. 371, sub-
section (1) and (2) or it is the State which applies for a copy.
the copy supplied by the public officer must be a certified copy.”
In conformity with this interpretation the words “certified copy”
may be substituted for the word ‘copy’.

This sub-section further provides that the copy shall be given
free of cost except in a summons case, Considering that the
main object of the sub-section is to facilitate the lodging of an
appeal by the accused without avoidable delay, we propose that
the second sentence of sub-scction (1) should be amended to
read “such copy shall. in every case where the judgment is appeal-
able by the accused, be given free of cost.”

in cases where the High Court passes or confirms or man-
tains a death sentence, a certified copy of the judgment should,
in our view, be immediately given to the accused whether or not
he applies for it. This would enable him to make immediate
preparations for an appeal.

Accordingly, sub-section (1) of 5. 371 may be simplified to
read as follows :—

“371. (1) On the application of accused, a certified
copy of the judgment, or when he so desires, a transiation
in his own langunage, if practicable, or in the fanguage of the
Court, shall be given to him without delay. Such copy
shall, in every case where the judgment is appealable by the
accused, be given free of cost :

Provided that where a sentence of death is passed,
confirmed or mainiained by the High Court, a certified copy
of the judgment shall be immediately given to the accused
free of cost, whether or not he applies for the same.

Sub-section (2) of s. 371 may be omitted as it relates to
trials by jury and conscquentially the words “or sub-section (2)”
in sub-section (4) may also be omitted. Sub-section {3) does
not require any change.

Since an order under s. 118 may result in the imprisonment
of the defendant, we think it desirable that the provisions of sub-
section (1) of this section should alse apply to any order under

Y Swte of UP. v. C, Tobit, 1958 S.C.R. 1275, 1280.
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s. 118, We, thercfore, propose the addition of a new sub-section
(2) in lieu of the cxisting sub-section (2) reading as follows : —

“(2) The provisions of sub-section (1) shall apply in
relation to an order under section 118 as they apply i
relation to a judgment which is appealable by the accused.”

%Ef;;ﬁons 372 and 26.20. No changes are needed ia sections 372 aad 373,



CHAPTER XXV
SUBMISSION OF SENTENCES FOR CONFIRMATION

27.1. When ihe Cour; of Session passes senteace of death
and the procecdings are submitted to the High Courst, section
374 provides that ithe sentence shall not be executed uniess it is
confirmed Gy the High Court.  1a an appeal which came before
the Supreme Court, the accused bad been sentenced to death by
the Court of Session but the High Court, holding that section 27
of the Evidence Act was uncoastitutional, exciuded a statement
admitted under that section and acquitted the accused as the
remaining cvidence was pot sufficient to establish his  guilt.
Against this order of acquittal the State appealed to the Supreme
Court with a certificate under Articie 134(1)(¢c) of the Constitu-
tion granted by the High Court. The Supreme Court decided that
section 27 of the Evidence Act was a valid provision and that, if
the evidence admitted under that section was taken into account,
therc was no doubt as to the guilt of the accused. Their Lordships
accordingly set aside the order passed by the High Court and
restored the order passed by the Court of Session. They
stated! 1 —

it may be observed that the sentence of death cannot be
executed unless it is confirmed by the High Court. The High
Court has not confirmed the sentence, but in excrcisc of our
powers under Article 136 of the Constitution, we may pass
the same order of confirmation as the High Court is, by the
Code of Criminal Procedure, competent to pass. We accord-
ingly confirma the sentence of death.”

1t is difficuit to follow the reference to Article 136; and it is pos-
sible that a reference to Article 142(1) was intended. However
that may be, in view of this decision of the Supreme Court, we do
wot think it is nccessary to amend section 374 of the Code for

this purpose.
27.2. After passing sentence of death, the Court of Session

is expected to issuc a “warrant of commitment under sentence of 3

death” to the Supcrintendent of Jail. While the form of warrant
is set out as form XXXIV in the Fifth Schedule to the Code, it
is not expressly referred to or provided for in section 374 or any-
where else. It is noticed that when the accused is sentenced by
the Court of Session to imprisonment for life, section 383 expressly
provides for the issue of a suitable warrant and the forwarding of
the accused with the warrant to the jail in which he is to be con-
uned. It is desirable that a similar provision should be made in
section 374 so that there may be specific statutory authority for
holding the accused in prison after the Court of Session has passed
seatence of death and until it is cxecuted in due coursc, We
recominend that o sub-section should be added as follows ;—

“(2) The Court passing the sentence shall commit the
convicted person to jail custody under a warrant.”

Y State of U.P. v. Deoman Upadhyaye. 1961(1) S.C.R. 14, 33.
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27.3. In view of the abolition of jury trials, sub-section {2)
of section 375 may be formaily amended to scad :—

“{2) Unless the High Court otherwise, directs, the pre-
sence of the convicted person may be dispensed with when
such inquiry is made or such evidence is taken.”

27.4. No change is needed in section 370.

27.5. Section 377 requires that every conilrmation case shail
be heard and decided by a Beach of two or more Judges of the
High Court. The section, however, does not apply to a Judicial
Commissioner's Court which has only one Judge, as in the Union
Territorics of Manipur and Tripura. It is somewhat anomalous
that a person scatenced to death in either of these Union Terri-
tories does not have the benclit of (wo Judges of the Court of
Criminal Appeal reviewing his case as in the rest of Indiz. An
obvious way of removing the anomaly is to extend the jurisdiction
of the Assam High Court to these two Union Tesritories. How-
ever, since the number of death scatences passed by the two Ses-
stons Judges is very small, the matter is not of much practical
importance. No amendment is proposed in section 377.

27.6. The wording of section 378 is repeated in section 429
which apptics when the Judges composing the Court of Appeal
are equally divided in opmion in regard to “‘the case” heard by
them. The question has frequently arisen under section 429 as
to what cxactly is the case that is to be laid before the third Judge,
whether it means the entire case of all the accused and all the
charges in which they were tried, or whether it means the entire
case of a particuar accused about whose guilt the Judges are
equaliy divided in their opinion or whether, 2ven more restrictediy,
it means only the particular point or paints of law or of fact on
which there is a difference of opinion.  This difficulty does not
appear to have been felt to any noticeable extent with reference
to scction 378.

27.7. In any eveat we do not consider it necessary or desir-
able to amend scetion 378 with the object of clarifying the posi-
tion. When for instance five persons are trizd together on charges
of a capital offence, two are convicted and sestenced to death
and the others arc convicted of lesser offences, the whole proceed-
ngs before the Court of Session are submitted to the High Court
for obtaining confirmation of the two death :entences passed in
the case. If the two Fudges hearing the “referred cases” together
with the connected appeals, if anv. of the convicted persons, are
agreed that the death sentence of one of them should be confirmed
but divided in opinion as to the other, it is “the case” heard by
the Bench which has to be laid before another Judge together with
the opinion of the two Judges. The matter in regard to which the
third Judee has to deliver a binding and conclusive opinion under
section 378 is not expressly indicated in the section. There can
however be hardly anv doubt that it is the matter over which there
is a difference of opinion between the two Judees and that the
third Judge is cntitled and bound to consider this matter in all
Its aspects and give his opinion so that a conclusive judgment or
order may follow thereon. There is nothing to be gained by
amending or adding to the words used in section 378 which would
only have the effect of fettering the discretion of the third Judge.
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27.8. In several cases the guestion has been discussed whether
the third Judge ought to consider himself bound by the vicws
expressed by the two referring Judges on points on which there
was no difference between them. Under the correspoading pro-
visions in the Letters Patent! of High Courts and in the Code of
Civil Procedure,” the view of the majority of ali the Judges includ-
ing those who first heard the case prevails in a civil matter.  The
position in criminal cases, however, is different from that in civil
cases where clear-cut issues of fact and faw have to be framed and
decided.  Ax obscrved by the Supreme Court® with refercnce to
section 429, it is for the third Judge to decide on what points, if
any, he will hear arguments and this postulates that he s com-
pletely free to resolve the differences in such manner as he thinks
fit and proper.  TFhe position for the purposes of section 378 is
no doubr the same.  In our view, no change in the Code of Crimi-
nal Procedure is necded on this point, and the matter shouid be
left to the discretion of the third Judee.

27.9. We may here refer o the amendment of section 378
proposed by the Lowndes Committee in 1917, They stated in
their Repott 1 —

“We think that in confirmation cases, where the Judges
hearing the case are equally divided, it may not always be
sufficicni to refer the case to another Judge by whose opinion
# is to be decided. We think that it should be within the power
of the Judges before whom the case was originally heard in
the High Court to msist upon a re-hearing before themselves
and the additional Judge. As in some cases this may not be
feasible. we would allow the Chief Justice in any such case
to direct a re-hearing before three other Judges.”

That Commitice sccordingly proposed the addition of the follow-
ing proviso to scction 378 1 —

“Provided that, if any Judge being & member of such
Bench so require, such case shall be re-heard before them and
another fudge or, if the Chief Justice or the Judicial Commis-
sioner so dircet, before three other Judges, and the judgment
or order shail follow the opinion of the majority of the Judges
so re-hearing such case.”

This amcndment was not accepted by the Select Commiltee
which reporied on the Bifl in 1922 :—

“The amendment of section 378 has been condemned by
a majority of the fadges who have expressed an opinion on
the Bill. In view of the fact that the difficulty which the
amendment is intended to meet is probably of rare occurrence
and that the seccond portion of the proviso will be inapplicable
in the case of Judiciai Commissioners’ Courts which do not
at present consist of five Judges, we prefer to leave the law
as it is, and we delete this clause. s

1 8¢ep e.p., Clause 36, Letters Patent of the Caleutta High Coust.

2 Section 98,

3 Dharam Stnph v. State, (1962} Suppl. 3 S5.C.R. 769 Babu v. The
State, ALR. 1965 S.C. 1467, 1470

% Gazeute of ¥ndia (1922), Part V, pages 263 and 264; Report of the
Setect Comumitiee nnder classes 99 and 113,

"
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27.10. No change is required in section 379.

27.11. Section 380 is ancillary to section 362 which empowers
Courts to release certain convicted first offenders on probation of
good conduct instead of sentencing them to imprisopment. In
fact, with the enforcement of the Probation of Offenders Act,
1958, in many States, the utility of section 562 of the Code has
been much reduced. I at all it is pecessary to retain that section
i the Code, section 380 may appropriately be added to it. We
propose to omit section 380 from this Chapter and consequentially
to alter the heading of the Chapter to “Of the Submssion of
Death Seatences for Confimonation.”



CHAPTER NXXVIL
EXECUTION

78.1. Scction 381, as it now stands, is cunlined 1o cases where
a sentence of death passed by a Court of Scssion is sent up for
copfirmation by the High Court. Whea a sentence of death is
passed by the High Ceart in appeal or in revision procexdings for
enhancement of sentence, its cxccution is now left to be governed
by sections 425(2) and 442 and the High Court Rules.  As it is
desirable to have a specific provision in regard to this important
matter, we recommend that a new section 381A be inserted after
section 381, as follows 1 —

“381A. When a sentence of death is passed by the High
Court in appeal or in revision, the Court of Session shall, on
receiving the order of the High Court, cause the sentence to
be carried into effect by issuing a warranl.”

28.2. We propose the insertion of another new section pro-
viding for the postponcment of execution of a death senteace in
cases where an appeal against the judgment of a High Court pas-
sing or confirming such sentence can be preferred to the Supreme
Court under the Constitution, Our object in recommending the
new provision is to ensurc that where there is a possibility of
appealing to the Supreme Court, the appeal is not rendered
infructucus by an unfortunately prompt execution of the sentence.

Appeals in capital seatence cases may come up before the
Supreme Court; (1) as of right under sub-clause {a) or (b) of
article 134¢1): or (ii) on a certificatc of fitness granted by the
High Courst under article 132 or 134¢1)(c) or (it) after obtain-
ing special leave from the Supreme Court under article 136 of
the Constitution.

In the first case, since the appeal is as of right, it is clearly
necessary that execution should be postponed until the period of
limitation for preferring the appeal expires, or, if an appeal is filed
within that period, until the appeal is disposed of.

In the sccond casc, it is only i an application for a certificate
is made to the High Court that there is a reasonable possibility of
appeal. If such application is made, execution should be post-
poned until the application is disposed of. If the certificate is
granted, the possibility of appcal becomes almost a certainty, and
the execution should be further postponed till the period of limita-
tion for preferring an appeal expires. Within that period, the
person sentenced should prefer an appeal and obtain a stay from
the Supreme Court.

In the third case, it is cufficient if execution is postponed for
such period as would enable the person sentenced to apply for
special leave to the Supreme Court. Within that period, the
person sentenced can apply for special leave and cbtain from the
Supreme Court orders for stay of execution.
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28.3. The new section providing for postponement of execution
pending possiblc appeal to the Supreme Court may be as
follows | -—

“381B. (1) Where a person is sentenced 10 death by the
High Court and an appeal from its judgment lies to the Supreme
Court under sub-clause (a) or {(b) of clause (1) of articie 134
of the Constitution, the High Court shall order the execution
of the sentence to be postpoaed until the period alfowed for
preferring such appeal has expirad, or, if an appeal is preferred
within that period, unti! such appeal is disposed of.

(2} Where a sentence of death is passed or confirmed
by the High Court, and the parson szntenced makes an appli-
cation to th2 High Court for the erant of a certificate nnder
article 132 or under sub-clause (¢) of clause {1) of article 134
of the Constitution, the High Court sbhall order execution of
the septenc: to be postponed untit such application is disposed
of by the High Court. or if a cestificate is granted on such
appiica‘ion, aatil the period aliowed for preferring an appeal
to the Supreme Court on such certificate has expired.

{3} Where a sentence of death is passed or confirmed by
the High Court. and the High Court is satisfied that the person
sentenced intends to present a petition to the Supreme Court for
the grant of special leave to appeal under article 136 of the
Censtitation, the High Court shall order the execution of the
sentence to be postponed for such period as it considers suffi-
cient to cnable him to present such petition.”

28.4. No change is needed in section 382.

28.5. Undear section 383, an accused person  sentenced 1o
imprisonment has to be forwarded with a warrant to “the il in
which he is or is to be confined”.  Section 384, however, refers
to “the jail or other place” indicating the possibility of a con-
victed persons being confined temporarily in a place other than a
jail. It is desirable to bring the wording of section 383 into iige
with that of section 384 in this respect.

Secondly. where the accused is sentenced to imprisonment tiil
the rising of the Court. as is sometimes done, he is simply detained
in custody in the Court premises for the few hours. No warrant
is prepared of sent under section 383, which can be reparded as
a breach of the statutory provision. It is desirable to add a pro-
viso to the section legalising the procedure.

Third!v. in our discussion! on section 366, we have suggested
that a suitable provision should be made in scction 383 for cases
where a sentence of imprisonment is passed in the absence of the
accused.

Accordingly, we recommend that section 383 may he ampli-
fied and amended as follows :—

“383. (1) Where the accused is sentenced to imprison-
ment for life or imprisonment in cases other than those pro-
vided for by section 381, the Court passing the sentence shall

t See para. 6.6 above.
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forthwith forward a warrant to the jail or other place in which
he is, or is to be, confined, and, unless the accused_ is already
confined in such jail or other place, shall forward him to such
jail or other place, with the warrani

Provided that where the accused is sentenced to imprison-
ment Hll the rising of the Court, it shall not be necessary 1o
prepare or forward a warrant to a jail, and the accused may
be confined in such place as the court may direct,

(2) Where the accused is not present in Court when he is
sentenced to such imprisonment as is mentioned in sub-section
(1), the Court shall issue a warrant for his arrest for the pur-
pose of forwarding him 1o the jail or other place in which he
is to be confined; and in such case, the sentence shall commence
on the date of his arrest.”

28.6. No change is nceded in sectiops 384 and 385,

28.7. Section 386 lays down the two methods by which the
Court passing a sentence of fine may take action for realising it.
One is to issuc a warrant for levying the amount by attachment
and sale of any movable property belonging to the offender. By
virtue of scection 4(2) the expression “movable propertv” has
the meaning assigned to it by section 22 of the Indian Penal Code,
and not the wider meanine given in the General Clauses Act,
1897; only “corporeal property” may be attached and sold for
realising the fine imposed by a criminal court. This would appear
to exclude actionable claims, debts, salary not due cte. from the
court's process. Where the offender has only a share in movable
property belonging to a joint family questions have arisen in the
Courts whether the share can be attached and sold, and if so.
whether attachment can be by way of scizure of the property.
We do not, however, concider it necessary to clarify and elabo-
rate this clause. Tt is primarily intended so furnish the Court
with a rough and ready method of seizing and selling tangible
goods belonging te the offender. especially when the fine to be
realised is not a large sum, and it can be left at that.

28.8. The second method laid down in clause (b) of sub-
section (1) and sub-section (3) is cumbrous and time consum-
ing. The Collector to whom the warrant is sent has o take steps
like anv other decree-holder in a civil court for recovery of the
fine. This appears to be a waste of time. Once payment of an
amount has been judiciallv ordered, there is no reasen why the
amount due to the State should not be recovered like any other
monetarv demand of the State. We recommend that a provision
authorising recovery of the fine by the Collector as an artear of
land revenue may be substituted in place of clause (h).

It appears that there is some uncertainty as to how far pro-
perty exempt from attachment under the Code of Civil Procedure
is exempt when the Collector proceeds under clause (b). In
view of the changed procedure which we propose in place of
clause (b}, it is unnecessary to discuss this point elaborately.

28.9. Under the provise to section 386(1), if the offender
has undergone the whole of the imprisonment in default of pay-
ment of fine, no court shall issue a warrant for levy of the fine
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uniess, for special reasons to be recorded writing, it considers
it necessary to do so. The object of the proviso and the special
reasons that can possibly arise were dealt with at lepgth in 2
Bompay case! in these words 1—

“The proviso applies in terms only to the issue of a fresh
warrant and does not require the withdrawal of a warrant
already issued before expiration of the sentence in default of
payment. But I think that in dealing with such existing
warrants the Court should follow the policy which seems to
have inspired the proviso to section 386,

“That policy appears to be that in general an offender
ought not to be required both to pay the fine and to serve the
centence in default. But the proviso enables a warrant to be
issued for recovery of the fine, even if the whole sentence in
default has been served, if the Court considers that there are
special reasons for issuing the warrant. [ apprehend that
the special reasons should be reasons accounting for the fact
that the fine has not been recovered before the sentence im
default has been served, and any reasons which are directed
to that point would be relevant, It may be that the authori-
ties, through no negligence on their part, did not know of the
existence of the property or the accused may have inherited
property after he served his sentence in default; or there may
not have been time to execute the warrant, Matters of that
sort would all be special reasons for issuing a warrant after
the sentence in default had been served; and I think, in the
same way, they are reasons justifying the Court in refusing
to withdraw a warrant already issued.

“In the present case, in my opinion, there are special
reasons, though not quite those which were recorded by the
Judge. 1 think that a special reason for not withdrawing the
warrant is that before the sentence in default had been served
the authorities had taken steps to enforce this warrast by
levying execution upon the iramovable property of the appli-
cant, and the delay which has taken place is not, ia my
opinion, shown to be due to any default on the part of the
authorities. The learned Judge himself pave as his reasons
for not withdrawing the warrant that the offence was a serious
one and the complainant had been allotted part of the fine.
In my view, reasons of that sort are not relevant because they
do not account for the fine not having been recovered before
the service of the sentence in defaunit.”

28.10. We notice that in the above judgment the fact that
the complainant has been allotted part of the fine was not con-
sidered a relevant special reason for purposes of the proviso as
it stands. A contumacious offender shouid not, in our opinion,
be permitted to deprive the aggrieved party of the smali compen-
sation awarded to it by the device of underpoing the sentence of
imprisonment in default of payment of the fine. When an order
under section 545 has been passed for payment of expenses or
compensation out the fine, recovery of the fine should be

ol Digamhar v. Emperor. ALR. 1935 Bom. 160. 161. 162 (Basumont
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pursued, and in such cases, the fact that the sentence of
imprisonment in default has been fully undergone should not be
a bar to the issue of a warraat for levy of the fine. We recom-
mend that the proviso to section 386(1) should make this clear.

28.11. Section 386(2) contemplates the making of rules by
State Governments!. The desirability of framing such ruies has
been pointed out in a Bombay case?. Wherc such rules are not
made and a claim is made by a third party to the property
attached under section 386(1)(a), the question may arise what
procedure should be followed. One view is, that in such a case the
only thing that can be done by the Magijstrate is to stay the sale
and refer the claimant to a Civil Cowrt®. But according to an-
other view, the procedurc given in section 88(6A) ¢ seq. (which
is analogous to order 21, rule 58, Civil Procedure Code) should
be followed®-*. The rules should provide for the procedure to
be followed when such claims are made.

2%.12. Section 286(3) can be shortened in view of the amend-
ment which we propose in section 386(1)(b). The matter con-
tained in the main paragraph requires to be modified; the proviso
may be retained with such verbal changes as are necessary in view
of the chanees to be made of the main paragraph.

28.13, Section 386 may accordingly be amended to read as
follows :—

“386. (1) Whenever an offender has been sentenced to
pay a fine, the Court passing the sentence may take action
for the recovery of the fine in either or both of the following
ways, that is to say, it may—

(a) issue a warrant for the levy of the amount by attach-
ment and sale of any movable property belonging to
the offender;

(b) issue a warrant to the Colector of the district,
authorising him fo realise the amount as arrears of
land revenue from the movable or immovable pro-
perty, ot both, of the defanlter :

Provided that, if the sentence directs that in defauit of
payment of the fine, the offender shall be imprisoned, and if
such offender has underpone the whole of such imprisonment
in default, no Court shall issue such warrant vnless, for spe-
cial reasons to be recorded in writing, it considers it neces-
sary to do so, or unless it has made an order for the payment
of expenses or compensation out of the fine under section 545,

(2) The State Government may make rules regulating the
manner in which warrants under clause (a) of sub-section
(1} are to be executed, and for the summary determination

T A letter inguiding abowt the present position has been sent o the
=s13!2_1 October. 1968. For the old U.P. Rules, see Harimal, AR 1933

re Panduranz, AVR. 1932 Bom. 476. 477.
rasanna v. Emperor, LL.R. 55 Mad. 1041; ALR. 1932 Mad. 538,

agan Lal v. Memunabi, ALR. 1955 Saurashtra 86, 87, para, 3.
“ase-lawl,
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of any claims made by any person other than the offender in
respect of any property attached in execution of such

warrant.

(3) Where the Court issues a warrant to the Collector
under clause (b) of sub-section (1}, the Collector shall realise
the amount in accordance with the law relating to re-
covery of arrears of lund revenue, as if such warrant were a

certificate issued under such law.

Provided that no such warrant shall be cxecuted by the
arrest or detention in prison of the offender.”

28.14. Under scction 387, a warrant issued under section
386{1)¢a) (warrant for the attachment and sale of movable
property) can be executed within the local limits of the jurisdic-
tion of the Court issuing if, and, if endorsed by the District Magis-
wrate or Chief Presidency Magistrate concerned, also outside such

local limits.

No amendment of substance is required in sectiop 387.

28.15. Section 387A deals with the levy of fine under a war-
rant issued in the State of Jammu and Kashmiz. If, as we have
recommended clsewhere in this Report, the Code is cxtended to
that State, this special provision will not be nccessary and the
scction may be omitted. In the meantime, until the Code is so
extendad, section 387A will reguire a shight formal amendment
to bring it into line with the amendments proposed above in clause
(b) of sub-section (1) and sub-section (3) of section 386. In
section 387A, for the words “bv exccution according to civil
proccss against the movable or immovable property, or both, of
the offender” there should be substituted the words “as if it were

an arrcar of land revenue,”

28.16. We have considered an additional provision made i
the Code by a2 Bombay amendment and numbercd section 387AA,
for the recovery by executive Magistrates of fines and penalties
imposed under special laws. The need for such a provision is
not very ciear, and in any event, it does not appear to have been

felt in any other State.

28.17. Section 388 and 389 need no change. Section 390 to
395 have already been repealed.

28.1%. Scction 396 is not well-constructed. It may be re-
drafted as follows 1 —

*396. (1) When a sentence of death, imprisonment for
lite or fine is passed under this Code on an escaped convict,
such senteace shall, subiect to the provisions hercinbefore con-
tained, take effect immediately.

(2) When a sentence of imprisonment for a term is par
od undder this Code on an escaped convict,—

{a) if such sentence is severer in kind than the ser
which such convict was undergoing when he er
the new sentence shall take cffect immediate



(v)

(3}
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it such seatence is not severer in Kind than the sen-
teace which such convict was undergoing when he
escaped, the new sentence shall take effect after he
has suffered imprisonment for a further period equal
to that which, at the time of his escape, remained
unexpired of his former scntence.

For the purposcs of sub-section (2} ,—

! (a} a sentence of imprisonment with  solitary  confine-

(&)

ment shall bg deemed to be scverer in kind than a
sentence of the same description of imprisonment
without solitary coafinement; and

a sentence of rigorous imprisonment shali be deemed

10 be severer in kind than a sentence of simple iro-
prisonment with or without solitary confinement.”

28.19. No changes are required in scctions 397 and 398.

28.20. Section 399 is in force only where the Reformatory
Schools Act, 1897, is not in force, Furthermore, the Children’s
Acts in force in certain States and Unjon Territories coOntain pro-
visions which practically supersede those of section 399 of the
Code.  This scction is thus obsolete and may be omitted.

28.21. No change is needed in section 400,

Section 397 and
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CHAPTER XXIX

SUSPENSIONS, REMISSIONS AND COMMUTATION
OF SENTENCES

29.1. The provisions of this Chapter are ancillary to the
powers conferred on the President of India and the Governors
of Staics by article 72 and article 161, respectively, of the Con-
situation. Both these articles first refer to the power to grant
pardons, reprieves, respies or remissions of punishment, and
then, to the power to suspend, remit of commute the sentence,
of any person convicted of any offence. Section 401 contains
detailed provisions in regard to the suspensions and remissions
of sentences, while section 402 deals with the commutation of
sentences.  Following article 72(1)(¢) of the Constitution,
section 402A makes the powers conferred by sections 401 and
402 on the State Governments in respect of the State field of
offence cxercisable also by the Central Government.

29.2. It is noteworthy that these section do not circumscribe
in any way thc power of the President and Governors to grant
pardoas, repricves and respites, which is analogous to the sove-
reign's prerogative of mercy m England. This is described as
follows by a writer! on English constitutional law -

“The Sovereign, acting in this country by the Home
Sccretary, may pardop offences of 2 public nature which
are prosccuted by the Crown. A pardon may generally
be granted before or after conviction. No pardon may be
pleaded as a bar to impeachment (Act of Settlement,
1700).2 although some scottish lords impeached for the
rebellion of 1715 were pardoned after conviction; nor may
the Crown remit the penalties prescribed by the Habeas
Corpus Act, 1679, {or sending a prisoner out of the realm; and
the Crown cannot by a pardon deprive a third party of his
rights.?

A pardon is either free or conditional. An example
of the latter is where a death sentence is commuted to
a term of imprisonment for Jife. The Home Secretary acts
either on a recommendation to mercy by the Judge who
passed the scatence, OF on a petition from the criminal or
others on his behalf. In considering whether to advisc a
pardon the Home Secretary is responsible to the Sovereign
and not to Parliament. The practice whereby the decision
is made by the Home Secretary and not by the Sovereign
dates from the beginning of Queen Victoria’s reign.

The Crown may also grant a reprieve, which tempo-
rarity suspends the execution of sentence; or {within statu-
tory limits) may remit the whole or part of the penalty.”

10 Hood Phillips. Constitutional Law (1962, p. 256.
2Cs. Danby's case (1679) 11 St Tr. 599
L Thomas v. Sorrell, (1674) Vaughan 330.
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29.3. In India, as in England,! “the effect of a pardon, or
what is sometimes called a ‘frec pardon’ is to clear the person
from all infamy and from all comsequences of the offence for
which it Is granted and {rom all statutory of other disqualifica-
tions following upon conviciien. 1t makes him, as it were, 2
new man.  But the same effect does not follow on a mere
remission which sands on a different footing aliogether.  An
order of remission does not wipe out the offence; it also does
not wipe out the conviction.  All that it does is to have an effect
on the exceuiion o the sentence. x X x “The judicial power and
the exccutive power over senicnces are readily distinguishable’,
observod Justice Sutherland.  To render a judgment is & judicial
function. To carry the judgment into cffect is  aa executive
fanc-ion. To cut short a sentence by an act of clemency is an
exercise of exccutive power which abridges the enforcement of

L]

the judgment but Joes not alter it qua judgment’.

29 4. In conncction with the grant of “free pardon” to a
convicted persen, we have considered a suggestion of the Minis-
trv of Home Affairs that the Government should be required to
consult the appropriatc court before granting pardoa. In this
suggestion it is stated that where pardon is proposed to be grant-
ed on the ground of miscarriage of justice or discovery of new
evidence, the practice in England is to consult the Judges and
a reference has heen made to section 19 of the Criminal Appeal
Act. 1907.2 This section, however, does not go to the length
of providing that a reference must be made in cvery case but
leaves it entircly 1o the discretion of the Secretary of State. We are
not aware whcther it is invariably the practice in England to
refer the whole case or particular points to the Court of Appeal
befare exercising the prercgative of mercy. However that may
be, since the power to grant pardons is derived from the Con-
stitution, it would, in our view, be hardly appropriate to lay
down by statute the procedure for the exercise of the power,
even if it were constitutionally permissible, a matter about which
we have some doubts  Nor do we see any compelling need to
do <n. Tt will he noticed that, even in regard to suspensions and
remissions of sentences, prior consuitation of the court is not
mad compulsory under section 401(2) of the Code. And it i3
very seldom, if over, that the Government seeks the opinion of
the oresiding judne of the court under this section.

V Sarat Chandrn Rabha v. Khagendranath, {1961) 2 S.CR. 137, 138,

2 This section a« recently amended by the Administration of Jostice
Act. 1960, reads—

“Nothing in this Act shali affect .he areroaative of mersty. but
the Secretary of State. on an application made to him by & versoa con-
victed on indictment of withoul any such agpplication, may. if he
thinks fit at any lime. either—

(a) sefer the whole case to the Court of Criminal Appeal and the
vuase should then b treated for afl purposes as ap appez] to that
vonrt by the ~erson convicied; or

(b} If he desires the assurance of the Court of Criminal Abveal
en any pomt o ising in the case, refer that point fo the Court of
“riminal Appeal for their opinion thereon. and the Court shall con-
ider the point so referred and furnish the Secretary of Stete with
their opimion thereon.” N
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195 As mentioned cadlier, Articles 72 and 161 of the Con-
stitution  first refor to the power to grant pardons, reprivves.
respitcs or remissions of punishments, and then, to the power
to stspend, remit or commute the seatence, of any person con-
victed of any ofence.  “Reprieve” means to take back ov with-
denw a saniance for a time, the effect being simply to suspend
the oxect.ion of the sentence. It is no more than a tomporary
postponement and, in England, is usad as the first step in com-
mutite o death senterce.  The term “iespiie” means delaying
the pﬁn_ishmunl. specially in the case of o death sentence, and
meoans much the same as a reprieve. It wonld scem that grant-
ina & ropoieve or respite of punishment is practically indistin-
cuishable from suspending the execution of the sentence avard-
od by a couri for a temporary periad. “Remission” oriznally
meant a pardon uader the Great Seal and a release but latterly
it came o mean the <ame as a redusdon of e guantum of
punishment (c.g., amount of the fine Luposed or term of im-
prisanment awarded) without chanaing s character “Com-
mutation” means the alteration of 2 sentence of one kimd into
a scrianee of o less severc kKind, as indicated in section 402 of
the Coede.

29.6. The use of these two sets of cxpressions in Articles
72 and 161 of the Constitution is traceable to section 295 of
the Goverrasant oi India Act, 1933, Sub-scction (1) of this
section referred to the power of the Governor-General-in-Council
to suspond, remit or commute the semtence of any porson
convicted by a Court. while sub-scetion (2} referred to the right
of the Crown to grant pardons, reprievas, rospites or remissinns
of punishments. The Constitution has lumped together  both
these powers and placed themy on the same [2oting. The over~
lap that obviously exists does not harm.  Theie is, however,
no nocd to entarse the scope of section 401 of the Code so as
to cover cxnressly pardons, reprieves and respites besides sus-
pensions nnd remissions.

29.7. The yuestion of inserting in the Cod: a  provision
on the lines of section 69 of the Criminal Jusiice Act. 1948,
way raised during the discussions before us,  This seciion pro-
vide; thas “where Her Majesty pardons any person who has
beon sentonced to dealh on condition that he serves a term of
impriconment, that person shall bz deemed to have veen sen-
tencedd by the Court before which he was eonvicfed o imprison-
ment for the said term. Tt was suezested for cxample that if 2
person was sentenced to imprisonment for a term by the court
and a part of this sentence was remitted by the Statz Goverp-
mert, or the septence was eammuted o onc of fine, the con-
vicsa ] papson chauld bz deemad to bhave heen wonteaced to the
sharesr ©orm of imprisonment or. as thy caso may ke to fine
only by 5o Court. This could be of practical importance be-
et omany Acts provide for collateral dequatifications in the
cass o o norson convicted far an oTence ond cenienced  to
imprisonment far a spacifisd minimum torm. We have, how-
ever. come to the conclusion that the gravity of the offence for
which the law provides such disqualification should depend on
the sentencs awarded by the Court and not on the view which
the State Government may take while remitting or commuting

L
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lhn, m,nt nee. In any cvent, this is essentially a question of policy

feach an emeadinent is considered desirable in the contfext of
tisuinr special bawl it may more appropriately be made in
tiat hw

Auagchor sugeestion was that there should be a pro-
vigtoan Lor “weneral ammesty” which would relieve the appropriate
Govocoiment from the aecessity of passing separate owders of
paaloen ond poica o i every individual case. In our opinion.
an cpatadment of the Code for this purpose is not neeessary.
Once the poliey of granting a “general amnesty” for certain cate-
garics of convicted prisoners is decided upon by the Gowern-
meat. it is hordiv devirable that the Government should pass a
cencral ordor and leave i 10 be applied to individual cases by
s prizon authaorities.

2090 Sub-ection {(4A) was inserted in section 01 by the
-'\.mundm'.nl Act of 1923 "o make it clear that the power 10
remit senlences cantferred by section 401 can be excrcised in
the case of orders of o penal nature, e.g., under section 565
ol the Code™ Jr covers also sentences passed by tribunals
constitntad vrder preeiations and ordinances.®  Though o literal
or <.t aenliaton oF the orovisions of sub-sections (1) to (4)
to the cuses wentioned in sub-section (4A) mav aot always be
satislaciory, it hzs not created any praciicat difficalty. We do
not thitk wov clarificatory amendment of sub-section (4A) 1
Teuin

2 iind thay s Litar Pradesh amendment of 1948 hae added

orT~ auliority™ after the words “criminal court”
sion (4A0 i order to confer power on  the  State
Govorerront v mndify ordors passed by guasi-iudicial or oxe-
cuipve onthoritios undger other laws. 12 our opinion, however,
i COode v oner the proper place to make such a provision,
T v oukd be omore apnropriaic to provide {or it in the snegiul
law uader vhich the other authority can pass orders restraining
tie Pherty of o person or imposiny a Jiability on him.

29100 Suv-cciion (1) of section 402 enables the anpro-
Priie (“’m.im-] 3 1o commute sentences without the conseat of
i red, Tais ceneral nrovision has, hawever, 1o
io: S4 and 55 of the Indian Penal Code which
contain recinl prov Wirs in revard to commutation of sentences
of {L(.tn and of jmprisonment for life.  The definition of “appro-
priate Ciovernment™ conizined ia sub-section (3} of seciion 402
mosubsiantally (e =ame a5 that coniained in scction 55A of
the indian Penal Codel Howondd obviously  be  desizeble  to
rervave this dunticatian d“‘] to stale the Jaw in one place. In
the mrewnt dofinnion of “aporopriate Government” in eaction
AN2(3), the oforeaee 0 the State Government  is  somowhat
ambizions, 0 wiil be notized that clause (D) of scction 55A
of the Indian Penct Code specifies the particular Stale Gowern-
m:znt which s competent to order commutation as “the Govern-
men: of ihe State within which the offender is sentenced™.

‘-Rmcme'zt af thecis and Reasons, dated 16th February, 1521,
¢ Report of the Select Committee, dated 26th June, 1922.

Provision for
general amgoesty
NOt RECEsSAry.

Scction 401 {4A).

Power to com-
mute senfences.
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29.11. We, therefore, propose that section 54, 5_5 and 55A
may be omitted from the Indian Penal Code and their substance

incorporated in section 402 of the Criminal Procedure Code.
This section nmray be revised as follows :—

©402. (1) The appropriate Government may, without
he consent of the person sentenced,—

{a) commute a sentence of death, for any other punish-
ent provided by the Indian Penat Code;

(b} commutc a seatencc of imprisonment for if:. for
imprisonment of either description for a teru. not
cxceeding fourieon years or for fine;

¢y commutc a sentence of rigorous imprisonment. for
simple imprisonment for any term to which that
person might have been sentenced or for fine;

(d) commute a seatence of simple imprisonment, for
fine.

(2} In this section and in section 401, the expression
“appropriate Government” means—

(a) in cases where the sentence is for an offcnce against,
or the order referred to in sub-scction (4A) of
section 401 is passed under, any law relating to 3
mattcr to which the executive power of the Union
extends, the Centrai Government; and

(b) in other cases, the Government of the State within
which the offender is sentenced or the said order
is passed.”

29.12. The power to suspend or zemit sentences under sec-
tion 401 and the power to commute sentences under section 402
are thus divided between the Central Government and the State
Government on the constitutional lines indicated in Articles 72
and 161. If, for instance, a person is convicted at the same
trial for an offence punishable under the Arms Act or the
Explosives Act and for an offence punishable under the Indian
Penal Code and sentenced to different terms of imprisonment
but running concurrently, both Governments will have t¢ pass
orders before the sentences are effectively suspended, remitted
or commuted. Cases may occur where the State Government’s order
simply mentions the nature of the sentence remitted or  com-
muted and is treated as sufficient warrant by the prison autho-
rities though strictly under the law, a corresponding order of the
Central Government is required in regard to the sentence for
the offence falling within the Union List. The legal provisions
are, however, clear on the point and we do not consider that
any clarification is required.

29.13. Tt has been suggested that there are a few types of
cases in which the Central Govermnment is vitally concerned
though the offence is against a law relating to a matter to which
the executive power of the State Government extends and as
such the authority to suspend, remit or commute the sentence
is the State Government. "Important instances are offenoss
investigated by the Delhi Special Police Establishment, offences

\

1.
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ipvolving misappropriation or destruction of, or damage to,
Central Goverament property and offences committed by Central
Government servants in the discharge of their official  duties.
[f a Stat= Government chooses to take a lax view of these
offences and to cxercise its powers of remission and commuta-
tion unduly liberaily, it is bound to create difficulties of adminis-
tration for the Central Govermment., We feel it desirable that
in such cases where the Central Govrnment is obviously con-
cerned in the proper enforcement of the penal provisions,
including the exceution of sentences awarded by Court, the State
Government should be required to exercise its powers of remis-
sion and commutation only in consultation with the Cenlral
Government.

29.14. We. therefore, propose that a new section 402B may
be added in this Chapter.

“402B. The powers conferred by sections 401 and 402
upon the Statc Government to remit or commuie a Sentence
shall, in any case where the sentence is for an offence—

(i) which was investigated by the Delhi Special Police
Establishment constitoted under the Delhi Special
Police Establishment Act, 1946, or

(ii}) which involved the misappropriation or destruction
of, or damage to, any property belonging to the
Central Government, or

(iii) which was committed by a person in the service of
the Central Government while acting or purporting
to act in the discharge of his official duty,

be exercised by the State Government only in consuitation
with the Central Government.”

Centrat  Govern-
ment to be cosn-
sulted in case of
certain sentences,
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CHAPTER XXX
PREVIOUS ACQUITTALS OR CONVICTIONS

30.1. The rules of criminal process, known to lawyers as
autrefoiy acquit and autrefois convict, find their verbal expression
in our Code in scction 403 and are considered so  important
that a scparate Chapter is assigned to thcm. The principle on
which the rules rest is that “a man may not be put twice in
jeopardy for the same offence”. This principle is recognised in
our Constitution in article 20. The rule does not rest on any
doctrine of estoppel.

Broadly stated the rule is that a person once acquitted or
convicted of an offcoce may not again be tried lor the same
offence. Article 20 does not in terms  maintain a  previows
acquittal; but section 403 does, and goes on to explaia in detai}
the full implications of the expression “same oilence”. Seven
illustrations accempany this section explaining in concrete terms
the diifcrent situations which the Courts may have to deal with. No
particular difficulty in vnderstanding the meaning of these pro-
visions appears to have been feit and we do not, therefore,
suggest apy change in the language. Nor is any change neces-
sary In the general scheme cmployed in scction 403.

30.2. Sub-section (2) of section 403 pormits a persen
acquitted of any olfence to be afterwards tried for any distinct
oiffence for which he might have been scparately charged at the
former trial under section 235(1). This is as it should be.
A suoeestion has, however, been made that the second  trial
should be beld within some specified period of limitatior so that
the accused is not kept under suspense for cver. We do not
think any idea of limitation can be safely introduced into criminal
trinly, and public interest demands thar an oifence shouid be
ordinurily punishable whenever the offender can be convenientty
triecd.  We are not, therefore, accepting the suggestion,

30.3. Subewection (3) of section 403 says: “Nothiny in this
section siall affect the provisions of section 26 of the General
Clauses Act, 18977, This section provides that when an act or
omission constitutes an offence under two or mare cnactments,
then the oifender shall be liable to be prosccuted under either
or any of these enactments, but shall not be liable to be punished
wwice for the same offence. It has been said in certain decided
cases' that since prosecutiop under “cither enactment” is permit-
ted under thi; peneral provision, it follows that the acquittal of a
person under one enactment would not be a bar to  his  trial
under the second enactment, even when the facts constituting
the offence were the same. We think these observations go too
far, as the intention of section 403 cbviously is to prevent the
trial of a person twice on the same fucts. However, out of the

1 Rayaol, ALR. 1959 Mys, 136; K. B. Prabhu v. Emp.,, ALR, 1944
Mad. 369; Adbdul Ahmad, ALR. 1952 Al 957, 599
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cases we have mentioned, two werc aclually decided on other
grounds, and do no create any hindrance in the way _of the
view we have expruossed. \We are not, therefore, proposing any
change in the lanauigce of sub-section (5) which does not inter-
fere with the main principle underlying scetion 403.

504 The Expinnation added (0 the scction says that "
digimissal of a cumplaint, the stopping of proceedings under
wection 249, the discharge of the aceneed or  any entry made
upon @ charge under seetion 273 is not an acquiital within the
meaning of this section”. A sungestion has been made!  for
modifying the explapation by excluding an order of digcharge
made by a Court after caquiry on the merits. the argument being
that if the whole evidence has been considered and found in-
sufficient to sustain a conviction, it 1§ not very difizrent from
an order of acquittal and ought, in law, t© rank with it.  The
difficulty about this supgeestion, however, i¢ that while the linc
between a discharge and an acquittal is unmistakable, no such
line can be drawn between an order of discharge made “on the
merits” and an order of discharge made otherwise; and should
ihe consideration of the whole evidence be made the test, then
a controversy will arise i most cases whether the “whole evi-
Jence” was or was not considered. The prevailing practice .
that if an order of discharge has been made after fuil and proper
consideration of the evidencs, the Courts will not permit a re-
opening of the same matier; and that practice should, in our
opinion, be sufficient to prevent any gnnecessary  harassment.
We do not, thercfore, recommend any change in the Explanation
s remards discharge of the acensed.  Since we are propoesing”
the omission of section 273, the words “or any «niry mady npon
a charee under section 273" will have io be cmitled from the
Explanation.

30.5. In a case decided® by the Suprenx Court in 1936
certain nbservations were made lepding support 1o 2 statcment
of the Privy Council that ihz maxim res judicate pro veritate
accipitur is no iess poplicable 0 eriminal then to civil proceed-
ings. The decision of the case did not dopend on any such rale,
but those observatiuns have been repeated ia o few subsequent
cases.s-5 1t has therefore been suggested to us ¢ that the Supreme
Court has perhaps introduced sometivio: naw into scction 403,
Cr.P C. which is not jusiiied and that the Code shouid in terms
forbid the use of the doctrine of res judicata or, as it Is some-
times called “issue estoppel”, in criminal casos, Alrernatively,
it has been sugeested that the view cxpressed in Pritam Siygh™
case should be codifisd and put into scction 303.

30.6. We think thar section 403 has ncthing to do wiili uny
guestion of estoppel. and it must stand by its:if. That dnes not,
however. rule out the possibility of pntting into the Code some

ourt).

1E 3(23/56-L.C. Part I S No. 32 (Suegesticn of a1 High C

1 See para, 23.1 above.

3 Pritam Sineh v. The Srate ATR. 1956 5.C. 413, 4232,

£ Manipur Administration v. Bira Singh, AJR. 1965 SC. 87.

¥ Mohinder Singh v. Siate of Punjab, ATR, 1965 S.C. 83, 86.
Jnd;e;;. 3(2)/55-L.C. PL IR S, No. 33{a) (Suggesiion of a High Court

LCxplanation O
Section 403,

fisue cstoppel in
criminal  ¢ases,

Should issue es-
toppel be provided
in the Code?
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rule of “issue estoppel” if it be otherwise desirable. We feet
however that legislation on such a matter would at present be
unwise. We find from the reported cases that our Supreme Court
and our High Courts have not had proper opporiumity yet of
considering all the implications of the rule, and any hasty legis-
lation may by its rigidity create difficulties. We may, in this
connection, mention what Lord Deviin recently said in the House
of Lords :*

“The truth is that for estoppel on issues to work satis-
factorily the isswes nced to be formulated with some pre-
ciston. in civil suits, this is usually done as a matter of
record @ o criminal process, it is  not.  H issuc estoppel
i3 going to be introdaced into the criminal law, the proper
basis for it is o system of special verdicts on separate issues.
But that would be to introduce a profound change wto the
working of our Iaw which I am not prepared at present to
countenance,

Then since estoppel is available to both parties i civil
law, there is the question whether it shouid be made avail-
able 10 the prosecution in criminal law. No one so far
has advocated that it should. But is © necessary in the
interests of justice to give the defence unreciprocated advan-
tage 7 The defence rightly enjoys the privilege of not
having to prove anything; it has only to raise a reasonable
doubt. Is it aiso to have the right to say that a fact which
it has raised a reasonable doubt about is to be treated as
conciusively established in its favour ?”

These considerations have not yet been weighed in our Courts,
and it is we think too early to say what kind of rule would be
useful for our conditions. We cannot therefore at present accept
cither suggestion.

2 Connelly v. Director of Public Presecutions. (1964} A.C. 1254;
(1964 2 All ER. 40i.




CHAPTER XXXI
APPEALS

31.1. Section 404 Jays down the gemeral principle that no
arveal shall Tie except as provided for by the Code or any other
e o the time being in foree. No change is needed here.

31.2. Section 405 provides that an appeal from an order
rejecting an application under section 89 of the Code shall lie
tr the court to which appanis ordinarily lie from sentence of the
court passing the order. No change is indicated here aiso.

31.3. Under section 406, a person who has been ordered
under section 118 to give security for keeping the peace or for
a0od behaviour may appeal, if such order is made by a Presidency
Magistrate to the High Court, and if made by any other Magistrate
o the Court of Session. It was suggested that a proviso to this
scetion, omitted by the amendment in 1955, to the effect that in
any district specified by the State Government appeals from the
urders under section 118 made by a Magistrate other than the
District Magistrate or Presideacy Magistrate shall lie to the Dis-
trict Magistrate {and not to the Court of Session} shouid be re-
enacted “for the effective control of criminmal  adminmistration”.
The suggestion cannot, however, be accepied. It is not in con-
formity with the scheme of separation to vest appellate powers in
the District Magistrate. We do not therefore recommend any
change in this section.

31.4. Section 406A provides that “any person aggrieved by
an arder refusing to accept or rejecting a surety under section 122
may appeal against such order,

(a) if made by a Presidency Magistrate, to the High Court;

(b) if made by the District Magistrate, to the Court of
Session; or

(¢} if made by a Magstrate other than the District Magis-
trate, to the District Magistrate,”

In clause (a), the formal substitution of “Metropolitan Magis-
trate” for “Presidency Magistrate” will have to be made. While
no change is necessary in clause (b), we think that in clause
(¢} also, the appellate authority should be the Court of Session,
and not the District Magistrate.* The hearing of the appeal is
a purely judicial function, and after separation this function ought
to be vested in the Court of Session. We accordingly recommend
that clauses {b} and (¢} should be combined (as in section 406)
to read—

“(b) if made by any other Magistrate, to the Court of
Session.”
31.5, Section 407 which was repealed in 1955, provided for

an appeal to the District Magistrate from a conviction by a magis-
trate of the second or third class, Now, under the amended

1 The same recommendation was made by tho Law Commission i i
14th Report; see Vol, 2, page 798, pary 2.

Section 404,

Section 405.

Section 406.

Section 406A.

Section 487 (Re-
peated).
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section U8, such uppeals lie to the Court of Session.  We think
thut these appeals could well be heard by the Chie! Judiciai Magis-
trite of the diztrict. This would not only reiieve the Court of
Session Gioa cortuin mmount of less muportant work but uiso help
the Cnbd Judicin Magistrate in suprrvising  the work of the
junior tagicrates. !

SE6. Goction U8 provides Uit an appeai from a sentence
fincluding a sentence or order under goction 380) passed by an
Asaiitant Ses<ioms Judee, District Magistrate or any other Magis-
trate, «f fe to the Court of Session. The segtion is subject 0
o provises.  One lays down that where an Assistant Sessiong
Judee or a Magistrate empowered under section 30 passes a sen-
tence of imprisoomeant of over 4 veurs the appcal shall lie to the
Hizh Court; and the other that ‘where a Masistrate corviets a
person for sedition under section 124A o: the Indizn Penal Code
the appzz! shall Tic 1o the Hieh Court.

In our opinion, all appeals irom sentences pas.ed by Assistant
Sessions Judges, or Scction 30 Magistrates, irrespective  of  the
severity of the seatences, should lic to the Court of Sessiom.
Therz i no need for the special provision that where the senterce
passed 15 one of imprisonrment for mare than 4 years, the appeal
will lie to the High Court, The Joad on the Hich Court wili be
ightened to a small extent by transterring these appoals to  the
Court of Session.  (There will be no  Manistrates empowerad
under section 30 under cur scheme).

The «oeond provise regarding appeal from a conrviction by a
Magistinte tor scedition may also be omitted.  ‘Trial: for sedition
are rare and the appeals in question woald be rarer stiil. in any
cvent thire I ne eood reason why thev should not lic to the
Court of Sessien.

FTher rerance in she section to appeals from sevtences passcd
by Da-et Musistrar should be omitted as under the proposed
scherae oof seraration District Magictrates will not hold wnv trials.

e o seclion 380 chould be replaced by a refersnce

ey .
fhe refor
o section 362 s it is now proposcd to combing section 380 with
seetion 362,

317, Under section 409(1) an arpeal to a Court of Scssion
may br noard by an Assistaat Sessions Judee i i is from a con-
victicn on a trial held by a Macistrate of the second or third class,
In viow of cur pronosal that ali such appeals should lie to the
Chi={ Indlicial Maoistrate and net the Court of Session, the
ee to the Assistant Sessions Judee <hould he omitted from
sectinn 49,

Under section 209(2), an Additional Sessions Judge hears
oily such apoeais as the  State Government directs  or as the
Sessiens Judee makas over to him. Tnstead of the State Govern-
ment. the Hieh Court should be substituted, as control over subor-
dinate courts is vested in the High Courts by the Constitution.

' A similar recommendatior was made by the Law Commission in iis
14th Report: 1ee Vol. 2. page B02. para 16,

B
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31.8. Section 410 provides that any person convicted by a
Scssions Judge or Additional Sessions Judge may appeal to the
High Court. No changes arc necessary here.

319, Under section 411, any person convicted by a Presi-
dency Magisiratc may appeal to the High Court if the sentence
is one of imprisonment cxcecding six months or of fine over
Rs. 200/-. This fimit of non-appealable sentences has come iu
for cousiderable criticism. It appears to equate Presidency Magis-
traies with the High Court for whom also the prescribed limit
is six months and Rs. 200/~ under section 413, and to place them
much above the Scssions Judse for whom the limit is fixed at
one month and Rs. 50/-. The historical background of this
anomalous situation as well as other aspects of the question have
been considered by the Commission in an eatlier Report,! wherein
it was recommended that in this respect a Presidency Magistrate
should be equated with a Sessions Judge and not with a High
Court.  We entircly agree with this view, Im our opinion, the
limit in both cases should be imprisonment not exceeding three
months and/or fine not exceeding Rs. 200/-.

One of the suggestions received by us is to the effect that ap-
poals from Presidency Magistrates should lic to the Chief Presi-
dency Magistrate, while another recommendation is that appeais
from sentences passed by Presidency Magistrates upto a certain
limit of imprisonment and fine should be to the City Sessions
Court. The main idea behind these suggestions is to reduce the
number of criminal appeals to the High Court. We are however
unable to accept either suggestion since it would mean making
a radical change in the character and 'status of the Presidency
Magistrate’s courts which doss not seem desirable.

31.10. Section 411A deals with appeals from convictions and
acquittals by a High Court in the exercise of its original criminal
jurisdiction. Though it is proposed to abolish the ordinary ori-
ginal criminal jurisdiction of High Courts, this section, if retained,
will continue {0 apply to trials held by a High Court in the exer-
cise of its extraordinary jurisdiction. Since such trials arc
extremely rare, we feel that, in the interests of finality to the pro-
ceedings, appeals should lie direct to the Supreme Court and
not to another bench of the same High Court, Instead of the
present elaborate rules, we would recommend a simple provision
to the effzct that an appeal shall tie to the Supreme Court from
a conviction in a trial held by a High Court on fact as well as
law, but therc will be no appeal in the event of an acquittal,
If the State wishes to appeal from an acquittal bv a High Court,

it will have to seek leave to appeal under article 136 of the
Constitution,

31.11. Under section 412. there is no appeal by a person
who is convicted on a plea of guilty by Courts mentioned in the
section. “except as to the extent or legality of the seatence”.
The rationale behind the section is that a person who deliberately
pleads guilty cannot be aggrieved by being convicted. The

t14th Report, Vol. 2, pages 800-301, para 11,

Section 410.

Section 41t

Section 411A.

Section 412,
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principle i3 sound. We would go further. 1n our view, where
a High Court convicts and seniences a person on 2 plea of
guilty, an appeal should not be allowed, even as  regards the
extent or legality of the scptence.  ft can hardly be contemplated
that the judzment of a High Court would suffer from a serious
infirmity i respect of the extent or legality of the scntence. We
recommended an amendment of the section 10 bar an appeal in
such cases.

31.12. Scction 413 provides that there shall be no appeat in
the following cases . —

{i) where the High Court passcs a sentence of imprison-
ment not exceeding six months or a fine not exceeding
Rs. 20G/-;

(i1} where the Court of Session passes a sentence of impri-
sonment nat cxceeding one month; and

(uiy where a Court of Session or District  Magistrate or
other Magistrate of the first class passes a sentence of
fine not exceeding Rs. 30/-.

The Explanation to the section is to the effect that no appeal shall
lie from a senterce of imprisorment passed by such  Court or
Magistrate in default of paymient of fine when no substantive sen-
tence of imprisoament has also been passed.

In our view, there should be a geperal upward revision in
the non-appealable limit as regards finc in view of the change
in the value of the rupee, and also because it would be a recogm-
tion, though indizect, of the modern tendency to consider fine as
a good deterrent punishment and a means of comapensating the
victim of the offence. We rccommend that the non-appealable
limit of fine be raised from Rs. 200/~ te Rs. 1,000/~ in the case
of High Courts and from Rs. 50/- to Rs. 200/- in the case of
Sessions Judges and Magisirates of the first class. (Rs. 200/-
is now the limit under section 411 in the case of Presidency

Magistrates).

As vegards the non-appealable limit of imprisonment the
present term of six months in the case of a High Court does not
call for any change. But the limit of one month in the case of
a Court of Session should be raised to three months. We have
recommended under section 411 that the non-appealable limit of
imprisonment in trials by a Presidency Magistrate should be re-
duced from six months to three months.

We are further of the view that there should be no appeal
where there is a combination of imprisonment and fine within
the Jimits prescribed in section 413, That is to say, if a sentence
of imprisonment upto the period specified in section 413 is com-
bined with a sentence of fine upto the amount specified in that
section, there should be no appeal.

Tt was suggested that there should also be no appeal when
the accused person though convicted is not sentenced but re-
leased on a bond or probation under the- provisions of section
562 of the Code. We are unable to accept the suggestion. No
doubt, being reieased on bond or on probation may not be as
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serious a matter as a sentence; mevertheiess, the conaviction does
cast a stigma, and that is sufficient justification for permitting an
appeal. Some of the offcnces to which section 562 applics are
<zrious, and may involve moral turpitude. The person convicted
may, therefore, like to clear his reputation, by appealing to a
higher Court,

31.13. Under section 414, no appeal lies from a sentence of
fine not cxceeding Rs. 200/~ passed 1n a summary trial by a first
class Magistrate. No change in substance is necded here.

31.14. Under scction 415, an appeal may be brought against
any sentence referred to im scetions 413 and 414 whereby any
punishment mentioned in those sections is combined with any
other punishment.  The language is cryptic, and has caused some
difficulty in interpretation.! I'or instance, it does not scem {0
apply to a case where two sentences of fine which together do
not exceed the limit mentioned in section 413 are awarded. In
such a case, one has to fall back on sectiop 413, but that section
itself is not clear enough oa this point, nor does one get any
help from section 35(3) which covers oniy sentences of imprison-
ment. The position therefore requires to be made clear.

31.15. In the light of the foregoing discussion, we recom-
mend that sections 408 to 415 be revised and replaced by the
following sections :—

“Appeals from convictions 408. (1) Any person convicted on
a trial heid by a High Court...... may appeal to the Supreme
Court. . ..........

(2} Any person convicled on a trial keid by a Sessions Judge
or an Additional Sessions Judge or a Metropolitan Magistrate
may appeal to the High Court,

{3} Any person convicted on a trial held by an  Assistant
Sessioas Judge. .. or a Magistrate of the first class, or any person
sentenced under section 349 or in respect of whom an order has
been made or a sentence has been passed under section 562 by
any Magisérate, may appeal to the Court of Scssion,

{4) Any person convicted by a Magistrate of the sccond
class may appeal to the Chief Judicial Mavisirate.

No appeal m certain cases when accused pleads guilty. 409,
Notwithstanding anything hereinbefore contained, where an accus-
ed person has plcaded guilty and has been coavicted on such plea,
there shail be no appeal—

{a) if the conviction is by a High Court; or

(b) if the conviction is by,a Court of Session, Metropolitan
Magistrate or Magistrate of the first class, except as to
the extent or legality of the sentence,

1 See discussions or case-law in Banwari v. Rex ALR. 1949 All. 216.

Section 4i4.

Section 415.

Revision of
Section 408 to
415 recommended.
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No appeal in petty cases. 410, Notwithstanding anything
contained in section 408 there shail be no anpeal by a convicted
person in any of the joliowing caves, nanacly 1 —

(2) where a High Court passes only a sentence of imprison-
piont jor o ferm not exceeding siv months or of fine
o1 excesding one thousand rupees, or of both such
anprisonment and fuie;
(b} where u Coust of Session or a Metropolitan Magistrate
PPN _u.-:!;»' a seutence of imprisonment for a term not
exccuding e manths or »f fne not exceeding fwo
fwndred rupees. or of both such imprisonment and fine;
{¢) wicre a Magistrate of the fust class passes only a sen-
terce of fne nat exceeding two handred rupees; or
(dy where, 2 oa case tried  swmmarily, a Magistrate  cm-
ged to act under section 260 masses oniy a sen-
of Bne not exceeding wo hundred rupees

o
nowy

ONRC

Provided that an appeal may he brought aguinst any  such
sentence Jf any other puiishment is combined with it, tut such
sentenice shall not be appealable merely on the ground—

(1) that the person convicted is ordered to fuinish secunty
to keep the acace; or
(i) that a dizsetion for imprisonment in default of payment

ti
of fine 15 inchclod i the sewrcree: or

(i) that norve then one senteice of tne iy passed in the
case, it the toral amount of fiste imnosed does not ex-
coed One amaunt hereinlefore specifisd in respect of
the case.

Appeais to Courts of Sxion how heard. 411. (1) Subject
o the provisions of ub-section (2), an appeal to the Court of
Session or Sessious Judge shall be heard by the Scssions Judge or
by an Additionat Siwsions Judge.. .

(2} An Additioaal Sessions Judge . ... shall hear only such
anneals as the Sassions Judge of the division may, by genieral or
spectal opder, maks over to Wi or as the ek Courr may, by

special order, direct him 1o hear.”
Scction 4154, 3116, No chunze is required in sxction 4154,

31.17. Scction #i7 daals with apoeals in casc of dcquitial

Section 417 An- ] .
vives the State Goverameni unrestricted  right

;a)eaisln'l against qub-scction (1) re;
cquittal. of appeal againet any rder of acquittal wacther original or appel-
a2, and a similar power is given to the Coenteal Government by

suh-coction (2) in cases investizated by the Dolhi Snecial Police
Eqtabishmert.  The Courts expect. however, that these powers
will o excreised with restraini, and since the Courts are as a
rale reluciant to interfere with acquiftel arders, such appeals
are in fact filed after a good dea! of scruuny. Sub-section {3)
nermlits @ private comnlainant in a case instituted on complaint
to appeal against acquittal, but only after obtaining special leave
from the High Court : all the appeals under section 417 lie to
the High Court. The provisions for acquittal appeals are, in
a semse, unusual, but experience shows that in the existing set up

A i
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of our Courts they are necessary to avoid miscarsiage of justice,
and that is why the Code requires that all such appeals must be
heard by the High Court. The suggestion? that Sessions Judges
could bs entrusted with the responsibility of deciding such appeals
has not attractcd us, as it is, we think, only in the High Courts
that a uniform standard for dealing with such appeal can be

maintained.

It has also been suggested that, apart from the State and the
complainant in compiaint cases, other interested persons such as
the firse informer to the police? or the victim of a c¢cnme® or his
relatives may oe given a right of appeal, in suitable cases. We
are unable to agree. as in criminal proceedings we do not want
o reccgnise any interest except that of the public, and of course,
to some extent. that of a complainant who actually initiates the
proceedings in court. Tt s, therefore, not neccssary to expand
the scope 1f scetion 417 in that direction.

11.18. Sub-section (5) of section 417 says that if an appli-
cation for special leave by a complainant has been refused by the
Hizh Court, no appeal by the State in that same cases will lie, —
and quite properly, for while considering the application [or special
leave, the High Court will have examined the judgment under
appeal and presumably found it good. It has been suggested*
that there should be an express provision for the converse case,
namely, that when an appeal by the State has been dismissed, no
application for special leave by a complainant should be compe-
tent. This, however, is alrcady a pecessary consequence, for, if
an appeal has been dismissed, no question of admitting or consi-
dering another appeal on the same matter can arise, and it is
unnecessary to burden the code with any express provision to that
etfect.

31.19. Another sugeestion for our consideration is a pro-
posal® (in a Private Member’s Biil). that in case a single Judge of
a High Court accepts an appeal against acquittal and convicts the
respondent, he should have 2 right to appeal 1o two Judges of the
same High Court. The idea here is to introduce what in civil case
is called a “letters patent” appeal. We are not convinced that
any useful purpose will be served by making any such provision
in the Code. it is quite simple for any High Court to provide by
rule that acquittal appeals should be heard by the Judges, and the
object behind this proposal can be amply served by that arrange-
ment.

31.20. The time allowed for an acquittal appeal by the State
is now ninety days®. Some time ago, it was six months. It has
been suggested? ihat the period should be extended, but we are
unable to find any justification for it.:

13 302)/55-1.C., Part 11, page 231, S. No. 30{t), {Suggestion of a
Coilector 3.

2 E3(2)/55, Part I, S, No. 69 and F.3(2)/55, Part 1. 8. No. 72,

[, 302)/35. Part ¥, S5 No. 49

$F. 3(2}/55-L.C.. Part HI, $. No. 52 (Bar Council of Madras).

5 Bl of Shri K. V. Raghunath Reddy (No. 11 of 1963) clause 8§,
and Rajya Sabha Debates, 3-9-1965, col. 162. 182-184, 207

6 Articie 114, Limitation Act, 1963 (Old article 157).

TF, 3¢2)/55-L.C, Part IIY, . No. 50(b), [One 1. G. Policel.
L33HA/6%
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3121, & will be noticed that although section 417 permits the
State Government 1o appeal against an order of acquittal, it does
8Ot prrant any appeal ay ainst a conviction whea the punishment

1]12',\-\] may o grossly inadequate. Any ¢iror 10 seilencing can
Leoreliedicd ouy Ly the exercise of the revisional powers of the
Him Court. Tois is sumewial unsatisinctory.  Flgre weeids o
o The At Gowernment should vmt ne anic to appeal
agid ot e inedoguate centence, nor why such an appeal cannot be
Gt ol ordis wary court of appeal.  Cases of inadequate
scilfeiles it treguentiy ocowrning, and we consider the erdinary
court of appeal shouk), in each case where the State considers it
propsr o jcdge an appeal, oe able to deal with it. We, there-
jore, sropers 1o add a new section in this Chapter as scetion 417A,
ihus :

“417AL (1) The Swite Government may, i any case of
conviction on ¢ trial held by any Court other than a Hieh
Court, direct the Public Prosecutor 1o present an appeal
against the szatence on the ground of ity inadequocy.

(2) If such conviction is it a case in which the offence has
been investigated by the Delhi Special Police Establishment
constitted under the Delthi Special Police Establishment Act,
1946, the Central Government may also direct the Public Pro-
scontor to present an appeal against the sentence on the ground
of its inadequacy.

{3) An appeal under this section shail lie to the Ciurt 1o
which an appeal by the person convicted in the case would
lie under section 408."

31.22. Scction 418 contains provisions which will be cntirely
superfluous with the abelition of jury trials. The Statement with
which the section opens, namecly, that an appeal may lic on a
matter of fact as well as a matter of law, derives relevancy
from the exception that fol'ows to the cffect thut, in the cose of i
iy trind, the appeal shali lic only on a matter of low,
The explanation is agnin with reference to jury trials, making
it clear that there could be an appeal in such trials {or reducing
il sentenice on the footing that the alleged severity of ihe sen-
tence shali be deomed to be a matter of faw.  Sub-section (2)
applizg only to trials by jury. We recommended the omissian of
the entire section 418,

31.23. An appeal has to be presented cither by the appeliant
or his nicader as scction 419 requires, but in case the apoelant is
i jail, he can present it to the officer in charge of the jail who has
to forward it to the appeliate court as is provided in section 420,
Such appeals are usually calied “jail appeals”. Section 421 pro-
vides that the appellate court may, after reading the petition of
anpeal and the copy of the judgment accompanying it, find that
there is ro sround for interference and on that the court can dis-
miss the anncal summarily, but before doing so, the Court must
afford opnortunity to the appellant or the pleader to be heard ex-
cept in the case of a jail appeal. ¥In other words, a jail appeal can
be summarily dismissed without hearing any one, but an appeal pre-
sented in person or through a pleader cannot be so dismissed,



2635

31.24. It is cbvious that the right vested in the appeliant is
W0 Procsiooe appeat, althuugh there are different methods of
' ~d strictv spmakine, if one methad is availed of
o under seetion 419 or section 420 is presented,

Jresenting it

s ractivo, however, it appears that frequently both
sl and are dealt with as two appeals about
Thu., av appellant in joil sends an  appeal
istonde:it asd later a pleader instsucted on
ther appeal against the same order, No
: +sie. b, as is normally the case, both  the
anpuils are desli with at the same time, Somgtimes, however,
svengin oversghl, one appeal s dispo.ed of and then the other
appeal coraes up for dispnsal, causing considerable embarrassment
to the appeliate Courtt At times 2 jail appeal is summarily dis-
missed and then aa appeal filed through counsel comes up for
heannge when some arguable questien is raised, ard the Court is
not cortain if it can proceed with the appeal. If the appeal is in
the Hizh Court, iis inherent jurisdiction can perhaps be invoked,®
but 5 tarre number of appzals lie to the Court of Session where
ne such -olution is available.

LAY

31.26. In a recent case, the Supreme Courtd has ruled that if
4 jail appeal under section 420 is summarily dismissed, then after
the dismissal of that appeal, no appeal under section 419 is com-
petent. o that particulor case, the second appeal was presented
after the jail apneal had been dismissed; but it is not valikely that
the Courts will apnly the same rale to a pending appeal and hold
that if a jail aprent is dismisced summarily, no  other appeal,
although pending at thot time, can be heard. This, we think, may
fead to hardshin.  If we were satisfied that a jail appeal received
she cume attention hy the oppellate Court as anv other appeal,
we would have been contert to feave the matter as it stands, hoping
that the gomailste Conrte will o arranee their work that such two
apncals are alwavs hrard terether. We have information, however,
that cxeent nerhans in the Hish Courts, “jail anpeak™ are not
comidered with partiontar care, and in many coces, the eraands of
apnea! drafted in jail do not attract <ufficient attentinn a~d, even if
there be any naint in the apneal, it ic liable to be missed.  Our
Taw. cntitles an secnsed person to abtrin legal ascistamce a~d pre-
senf his case in Court throuah a comnetent nlendor* and we are
anxivus that the <pirit of this rule should be preserved.

31.27 We therefrre propose to make a iceal provicion that a
jail annent mest not be summarily dismissed till the time for fling
an ovdinary apncal has exnired. This will ensure that an app-T'ant
wishine to avail of le~al assistance will have presented an appeal
under section 419 hefore his anpeal, if any, presented under sec-
tiop 420 com~s up for dispnsal. We are farther providine that,
if in soitc of this. a iail anncal happens to be dismisced summarily.
that would not debar the Court from considering ap appeal under

POf Sundor Fal ATR. 1988 Al a0

280ztinn SATAL

3 Pretan Sineh, {1961 2 S.CR. 509, 312; ALR. 196} S 588,
4 Seetion 340,
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section 419 on the merits, provided such appeal is otherwise duly
presented and the Court is satisfied “that the intercsts of justice
require that it should be heard”.

31.28. It will be noticed that section 421 authoriscs the appel-
late Court to summarily dismiss an appeal without stating its
reasons. In the case of High Courts, this causes no difficulty; but
in the case of Sessions Courts, it does, as their orders are liable
to be revised by the High Court, and it would be very helpful if
their reasons existed on the record. We suggest therefore that
an appellate Court, other than a High Court, should record its
rgasons.,

31.29. Section 421 may accordingly be revised as follows :—

“Summary dismissal of appeal. 421, (1) If upon exam-
ining the petition of appeal and ccpy of the judament received
under section 419 or section 420, the Appellate Court. ...
considers that there is no sufficient ground for interfering, it
may dispiss the appeal summanly :

Provided that—

(a) no appeal presented under section 419 shall be dis-
raissed unless the appeilant or his pleader has had
a reasonable opportunity of being heard in support
of the same; and

(b) no appeal presented under section 420 shall be
dismissed summarily until the period allowed for
preferring such appeal has expirea.

(2) Beforc dismissing an appeal under this section the
Court mayv call for the record of the case, but shall not be
bound to do so.

(3) An Appellate Court other than the High Court dis-
missing an appeal under this section shall record its reasons
for doing so.

(4) Where an appeal presented wunder section 420 has
been dismissed summarily under this section and the Appellate
Cowrt finds that another petition of appeal duly presented
under section 419 on behalf of the same appellant has not
been considered by it, that Court may, notwithstanding any-
thing contained in section 430, if satisfied that it is necessary
in the interests of justice so to do, hear and dispose of such
appeal in accordance with law.”

31.30. Scction 422 provides that if an appeal is not dismissed
summarily, the Court shall give potice of the appeal to the appel-
jant or his plcader and to the Public Prosecutor, and in case of
an appeal under section 411A(2) or section 417, to the accused.
1f the Public Prosecutor applies, he wil! be furnished with a copy
of the arounds of appeal; but nothing is said about the accused
being given such a copy. No mention is made of a private com-
plainant who may have instituted the proceedings in the trial
Court. We think it proper that in such cases, he should be entitled
to appear. It would also be proper to provide that, along with
the notice of hearing, a copy of the grounds of appeal should be

Lo
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(3) ¥here the only ground for ar)peal from a conviction
ir the alleasd severity of the sentence, the appeliant shall not,
cxeepl Wil ‘he leave 0{ Ih.. Court, wye or be heard in sup-
PUEE e L lirer QPO id

3i54 Caeos {a) ond (b; of section 473(1) deal with
aﬂum irem acguittal and appeals from conviction respectively,
Ui it we oo eaient to deal with the e two clauses snparately
Cochauss foo. i am apacal from acquiltal,  the  Appeliate

' e, nd the aocueed guilt This power is not

e acsu: wd zuilty of the particuiar offence of
S ») wos charmed or acyuitted,  Subject to aa im-
sortist il aitaison (o he sresently noticed), this power is wide
cnau b to enabic the uop Liate Court to u'ld the acoused guilty

ol a m_“l SR

e e dhe ooy ibal tar Spnel-
aw o _:"z' T EPHesy ') rentiictecd to conviciing the
aettset ol s o - or whivh he wos chargsd is not as cuptable
W U, because, nom'ed out by tlc Sup.cim Court in the case
acted below™ vectiong 236 'md 237 contrel the excreise of Appel-
late C" Us powers alvo.  That court caniot convict the accused
of an orirely dificrent oﬁcnhc, whether the appeal s agaiost
ac:;ui{tai o arainst conviction,

3135, The powers of the appcildtc court, in un appeal from
an order ol acquitial. ure to “reverse such order and direct that
further inguiry be madz, or that the acce: ved be refrizd of commit-
ted For trial, as the case may be or find him guiliy, and pass sen-
tenes on kim accordiye to Tow™  In this cornection, tha guestion
arive: whether the appellare court can, i cases where the anpeal
15 from an aroellate order of acquittal, direct a re-hearing of the
appe 11?7 The answer depends on the meanins ot the expressions
“inguiry’ awd “ro-tried”. Where the dafect is not in the proceed-
ings of the trind enurt but in those of the frst anpeliate court, the
question berowics material.  There is a su esticn of the Madras

Bur Covns't “or the insertion of a provi-ion epabiing the High
Coart to :fract a te-hesring of the appenl, so as 1o save the time
of o trind conrt and avoid unnecessarv harrassment  of  the
1. when the micteke lics with the arnchiaie courtt, owing
e eoocine o weanr order.
fons ho'd that the power to 01‘(,-\.1' Te- hcarmu of the
aven vader hr preert - Dns R thep

T \\i\
IS LI

i¢ are o Telon o tha contrare® Inoa T U ST
wite *‘ci'..rrcd o, "a ut eat docided, and the nfdrw Wik

-.wvd under
200 een T with clauses (a}. {ey vt ey o :

1t 42:’" I '
S0 e

setha 4

-

M the Tl Caurt can do =0 in c"ﬁr"\": v
wim oot ek B The Flich Court oor ip v viann ses sl the
apnetluig ovder of scanittal and direc t a T hmr“r‘: of the anpeal
wit! B o Spagriel” o fhe el e ?

' P L L LI A L N L S ol T3

b
PIET N, 240,

cis

(1012 18 Cr T (vaw

8 Ty, v L0 Knrfﬂe A’R 1936 Rang 369, 370.

T Pubiie Proeeenrer v Raver Unigri, ATR 1914 Mad, 50, 51
8 Rashupath v. Pati Ram, ALR, 1937 Nas. 394 196

90 cbcbe Sinoh v, Backacha, ALR. 1925 Gudh 321

e Do
‘13n0} ‘H R 1’; T%Cm sN5, 8150 Chandra Singh,
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Such Girection: to e jow Lr appellate court to re-hear an appeal
are dssued only i tho-c rare cases where there is a pronounced
tcnd\,m,\ en the pari of the Court 10 deny to the app(.l‘aqt a reawn-

L of being full ly, heard or 1o wrlte $Ephiol
ay oh the guestions of law ﬂw‘ *dct thal
ot undder apieal. We do net consider
arv for s purpose, This muy be
fPion Court

sawsint convictions, the  powers  of  the
oo ma“ny by clause (b) ot sub-section
in this clause. the powers mentone! in sub-

P I.'I?‘u]‘t‘.l .

TR |

inder wus-clauer (1) G Appoliate Court reverses the
amt“mc it has two courscs opens it may, acquit or
.o it ey order the acoused to be re-tried
; aoar important judzment of the Supems
s held tha e ¢ a.act r of the appellate proceedmgq
: pe ond ocnaet ere determined by the nalun of the
“peierred befor (e xppci atg Court.  if un arneal s
againsi the acquittal, and no anpeal is ﬁlcd avainst the
it i+ only G corder of acguittal which is con isidered by
ilate Dourt. On the other hanu if the order of conviction
zod and the order of acquittal is not challenyad, = is anly
of conviclion which is considered by  the Appcllate

the «rdd
Couwr,

TFurtiser. the Supreme Court held that except under section
429, it is not apen to the High Court, i an appeal against convic-
tion, to ardar re-trial of the accused on charges of which the
accused hind been acquitted by the tital Corurt though it could
reverse the convictinn and order a ra-trial for the offence of
which the accused had boen convicted.

271,77 As resards sub-clause (2) aiso, in the same judoment
yeite Court, the meaning of the expression “alter the
ooy discursed at length, and  the  constrontios

‘hat the newer te glter the finding is confinad to
‘-‘15 b the acousad cou}d have been convicted under
g 2% Sinos cinpee (b)) hesing with ol wowlds
P irem o ennvietion™. the  exarossion Tabter the

: i emphasizod, means alter the finding of conviction™
It doge nont u*rﬂ“ roa novor to reverse a fndine of not euilty
becauss arreals from acquiital are dealt with separatelv in clavse
(al. rve raferred to the jndament of the Sunreme Cour
in detail hecamse i has set af rest the previous conflict of deci-

. )
LA Tk TR
-

= ako arisa in which the accused is ¢ nvicted

of o han that for which he was nrosecuted
in = wan is that he i deemed to Fave heen
AcquUEtE - ce. Thae, whera a persen s chareed
with ¢ - o ctinn 302 hut convicted undar secting

304 e , the re 1~. an lr"-f) 1’& 'v‘f‘nm al of the

T v, TLa li Paravar. AR, IVE2 QC‘ 240 (1962) 2 S.CR. 904,

2 8o oo, Bowa Singh v, mip, LLR. (1942) Tah. 129; ALR, 1941
Lsh, 4%5 (F By anpd Zomer Qasim v, Emp., ALR. 1944 All 137, 135,
156 (F.B),
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first ofience.! 1f, therefore, the accused appeals against the cof-
viction apd the State does pot appeal against the acquittgl,_thg
Appeliate Court cannot “altex the finding” into one of conviction®
under section 392, Indian Penal Code.

3].39. As a general rule, the Appellate Court hearing an
appeal against a conviction has no power to enhance the sen-
tence. But an exception was made by the amendment of 1955.
Under sub-section {1A), as inscried by that amendmeni, where the
High Court is the Appellate Court, it can enhance the sentence
after giving notice to the accused. The High Court can also
cnhance the sentence under its revisional jurisdiction.®

During our consideration of section 423(1A), the question
of giving power to the Sessions Judge (when hearing appeals) to
enhance the sentence was raised. It was stated that Magistrates
often award very Icnicat sentences. When the Session Judge,
while hearing an appeal from a conviction, especially for an anti-
social offence, finds that the sentence is grossly inadequate, he is
required to refer the qucstion of enhancement to the High Court,
causing undue delay and additional expense to the parties
conceraed.

Jt may be mentioned here, that in the 14th Report,? while
proposing widening of the revisional jurisdiction of the Sessions
Judge, petitions against acquittal and petitions for enhancemaent
of scntence were specifically excluded from the scope of the pro-
posal. Bat, it appears to us that thce arguments set out in that
Report for widening the revisional jurisdiction of Sessions Judges
apply as much to the ephancement of sentence as to the widen-
ing of revisional jurisdiction. Power to hear appeals against
acquittal is an extraordinary power, and it is understandable that
it may pot be proper to give it to a lower court. But the power
of enhancement of sentence does not stand on the same footing.
Sessions Judge and Chief Judicial Magistrates may be safely en-
trusted with this power, and the High Court need not be troubled
by frequent references.

We recommend that sub-scction (1A) of scction 423 may be
omitted and clause (b) of sub-section (1} amended, conferring
on all appellate courts a power to enhance the sentence after
giving the accused an opportunity of showing cause against such
enhancement.

31.40. We have proposed above® the insertion of a new
section under which the State Government may, where there is
a conviction, appeal on the ground of inadequacy of the sentence.
The powers of the Appellate Court in such appeals should be the
same as in appeals from a conviction. Accordingly, clause (b)
of section 423{1) should begin with the words “in an appeal
from a conviction or for enhancement of sentence.”

31.41. While on the question of sentence. we may refer to
the recent judgment of the Supreme Court where it was held®
that the Appellate Court cannot impose a higher sentence than

PCI ﬂh’;;’:flﬂ Singh v. Emp. 35 TA. 390; 1L R 53 AN, 7220 ALR. 1928
2 Tare Chand v. The Swte, ALR, 1962 S.C, 130. 131 paragraph §.
3 Section 439{6}. )
+ 14th Report. Vol. 2, p. B26. paragraph 6.
& See para. 3121,
SCS J’;;sar Bahadur v, State of M.P., (1966} SCR. 322; AILR. 19¢¢

1
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that which could have been inflicted by the Court of the first
iastance. We recommend the insertion of an express provision
in the section giving statutery recogoition to this decision in order
that the point may not be lost sight of by the lower appellate
courts.

31.42. Subesection (2) of section 423 may be omitted, as
it relates to trials by jury.

31.43. Scction 423 may accordingly be revised as follows :—

“423. After hearing the appeal, the Appellate Court may,
if it considers that there is no suflicient ground for interfer-
ing, dismiss the appeal, or may-—

(a) in an appeal from an order of aquittal, reverse
such order and direct that further inquiry be made, or that
the accused be retried or committed for toal as the case
may be, or find him guilty and pass septence on him accord-
ing to Jaw;

(b) in an appeal from a coaviction or for enhancement
of sentence—

(i) reverse the finding and sentence and acquit or discharge
the accused, or order him to be retricd by a Court of
competent jurisdiction subordinate to such Appeliate
Court or committed for trial, or

(i1) alter the finding, maintaining the sentence, of

(iii) with or without altering the finding, alter the nature, or
the extent, or the nature and the extent, of the sentence,
whether so as to enhance or to reduce the same :

(¢) in an appeal from any other order, alicr or reverse
such order;

(d) make any amendment or any consequential or inci-
dental order that may be just or proper;

Provided that in an appeal from a coaviction, the sentence
shal! not be enhanced under sub-clause (iii) of clause (b)
unless the accused has had an opportunity of showing cause
against such cnhancement;

Provided further that the Appellate Court shall not inflict
greater punishment for the offence which in its opinion the
accused has committed, than might have been inflicted for
that offence by the Court passing the order or sentence under
appeal.

31.44. With reference to section 424, we considered the
question whether an order under section 421 dismissing an
appeal summarily is or is not a “judgment” for the purposes of
section 424. In a Supreme Court decision? relating to section
439(6), the maiority view was that the order under section 421
was a “final order”, while S.R. Das I. (as he then was) described
it as a “judgment”. In another Supreme Court decision?
holding that the summary dismissal of a jail appeal was & bar
to hearing a represented appeal, the dismissal of an appeal
under section 421 was described as an “order”, and held to be
“final” within the meaning of section 430. 1In vet another
Supreme Court case®, holding that a high Court was not bound

TU. 7. 5. Chopra, (1955) 2 SC.R. 921; ALR. 1955 S.C. 633 (Bhag-

wati and tmmam }1) (Das J. contra).
3 Pratap Singh, {1961) 2 SC.R. 509, 512; ALR. 1961 S.C. 586, 588.
$ Chittaranjan, AJLR. 1963 S.C. 1696, 1700,
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te give reasons for the summary dismissal of an appeal, section
421 did not fall to be considered,

The question whether, in the case of a dismissal of an
a;;eai under section 421, a “judgment” should be recorded by

1ts other then High Courts, has mot yet been settled by the
Supreme Court. There has been in the past a sharp cosnflict of
judicial opinion® as to whether an order under section 421 was
a “judgment” or nmot. It is, however, unnecessary 1o discuss
them at length, since the amendment we have suggested above?
in section 421 (requiring every Appsilate Court, other than a
High Court, to record reasons for the order} wili render the
question academic,

3145, It was snggested by a High Court Judge* that the
proviso to section 424 showld be amended requiring the ?pel—
lant to remain in attendance in court on the date on which the
apocliate judgment was delivered. It was said that this would
facilitate his recommittal to jail promptly i his appeal was
dismissed. We do not, however, comsider it necessary to make
such an amendment. The proviso to section 424 is in the
nature of an exception to the general rule enacted in section
366(2). 1t is always open to the Appellate Court to direct
the attendance of the appellant on the date fixed for the judg-
ment or fo dispense with his attendance if it is not required, The
cxisting Iaw is thus quite sufficient t0 meet the purpose.

31.46. Section 425(1) requires the order of the High Court
on appeal to be certified to the lower court when it is that of a
Magistrate, through the District Magistrate. No amendment in
this respect has been made by the Bombay and Punjab Acts
by which separation was introduced, bul it scems to desir-
able that where the order appealed against was recorded or
passed by a judicial Magistrate, the order of the High Court
should be sent through the Chief Judicial Magistrate and where
it was by an Execuiive Magistrate, the High Cours order
should be sent through the District Magistrate, The secoad
sentence of s, 425(1) may be revised to read as follows :—

“If the finding, sentence or order was recorded or passed
by a Judicial Magistrate, other than the Chief Yudicial
Magistrate, or by an Executive Magistrate, other than the
District Magistrate, the certificate shall be sent through
the Chicf Judicial Magistrate or the District Magistrate, as
the case may be.”

31.47. No changes are needed in sub-sections (1) and (2)
of section 426,

} Rosh Debari Das v. Bal Gopal, (1893), ILR 21 Cit 2 85; O,
. Blimappa. (1894) LL.R 19 Bom. 732, 734: Ewmperor v. e,
Gi916) TR 38 AIL 303, 300 Srar . Tauyriperar v L Madya
Bharat 81, 90.

2 See paras; 31.28 and 31.29.
BF. 3(2)/55-L.C. Part H, 8. No. 33(s), p. 126.
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With re‘cronce to sub-section (2A), the following sugges-
tion® of the »initry of Home Afiairs was duly consider:d by
us —
cn brought © the notice of the Government  of
admoa of son 426(2A; ia 14D that
cour . Gn kespect of grant o ball s rostricied
e offvaces. This elien leuds toanomaious
whe RALCACCS Al HOCuSen B Tw
whommeni, eor, for cheati e B Poaer

Ll vending orders o 4 Arpeiiate
no poveer to release on battosnoaoltneed

. teouch the sentence may be enly
Beocas: of persons accuszd of  non-
Soocour bk diseretion 1o release an
s the o offerce i one  punishable
liv.  imprisonment. It has been
e womy dioeretion should be  allowed  to
eeoining power.  under  sec. 426(2A). “Thix
matwer v consdered when the Code was beine amended
bt 1933 aaned it was considered that sub-section 2{A) of

baoamended with a vinw to aothorise the con-
vizting court to relense the convicted persen on bail for a
short rerind. not cxcerding 14 daws, in order to eruble
him to apoenl and obtain an order of bail from the Apnel-
fat: Courr orovided that--

31

(1} sush o convictad person was on bail on the duré
of kit conviction; and

THL prongndd owever did not find a place  in the
da Tihe oronosal is o oreiferred  to the Daw
for thoir copvideration,

oo oheen pointed ouwt that the wording of the

4

t¢ camewhat zmbizueus. oo it orefers o
cod to imprizonment and nothon: o send
‘neo-ortonsed o fine and imprisonment.
spe courts have anterrreted fat the
; toarriv 1o eases in o whithooa otorem s
o fae owad imnrisonmens, The Law Commie
. o ot consider whether any amends g
areororaite Dota b spction to romove thio nmipiewiee”

sar aitar conviction thore je no justifootion
Loteroen hailohle and  non-bailahle
e ed thar for the purperes of b
T non-bailable offcnces showdd he dealt
We are. forther. of the  vigw  that
spnlv only where imnrisonment usto
one dher oroa bailable ot pon-taituble
offer : verrs’ limit (sungested by the Home Minlis-
trvy te. it our view. undaly high.  An Appellate Court would

o inetioan

ey Othe
Wit s
sphee ol

1 Gavt, of Tndia. Ministrv of Home Affairs. ¥.3(2)/55-L.C, 8. Ne.
27, Home Minisry File No. 14/8/57-Judl. IL
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zot ordinarily release the appellant on bail, where he has been
sentenced to imprisonment for two vyears. We tecommend

that the pening clause of the sub-section may he amended 1o
read—

“When any person **** is .entenced by u Coust to
mprisonment for a term not exceeding one year, and an
appeal lies from that sentence

In our view this sub-section does not exclude cases where in
addition to imprisonment, a sentence of fine also is awarded
and hence we suggest no alteration jn that respect.

31.48. Sub-section (2B) was inscrted in 1945, when spectal
lcave could be granted only by the Privy Council which was
far away. The Adaptation Order of 1950 substituted “Supreme
Court” for “Privy Councit” without considering  whether there
is any practical need for the provision. The Supreme Court is
not far away, and when the party has taken the troubje and
mcurred the necessary expense in obtaining special leave from
the Supreme Court, he could casily request that  Court, while
granting special leave, to give appropriate interim relicf. We
recommend the omission of the sub-section (2B).

We have also considered the suggestions'-2 to  amend  sub-
section (2B} enabling the High Court to grant interim relief to
a person during the interval between the date of (he dismissal of
his appeal by the High Court and the date of grant of special
leave by the Supreme Court. In our view any such widening of
the scope of the sub-section is neither necessary nor  desirable.
With the quick means of transport available nowadays, ir should
not be difficuit for a party to approach the Supreme Court apd
obtain appropriate interim relief without delay,

31.49. There is a sharp conflict of judicial opinion as regards
the applicability of section 426 to persons who have becn directed
to cxecute bonds for keeping peace or mamtaining good behaviour
under sec. 118 and to those who have been committed to prison
on fajlure to execute such bonds. The cases® noted below may
be seen. It is unnecessary to discuss the relative merits of those
decisions. An order under sec. 118 undoubtedly affects the liberty
of a <ubject, and we consider it proper that during the pendency
of an appeal against that order, the Appellate Court and the High
Court should have power to stay the exccution of the order and,
if the appcliant is in custody, to direct his release on bail, Ir is
true, as pointed out by a High Court Judge* that there should be
some safcguard for keeping peace or maintaining good behaviour
when the appelfant is on bail.  This can be provided by requiring

TGore Lol v, State. ALR. 1958 All. 657 672,

*F.3(2)/55L.C., S No. 8 26. {Home Ministry file No. 16/16/56-
LH).  (Suggestion of the Ministry of Home Affairs regarding grant of
bail to person to whom certificate of fitness for application has been
pramed).

3 tanir Sineh v, Fmp. ALR. 1930 Lah. 529 {Tapp 1.}; Charan Mahto
v. Emp., AAR. 1930 Pat. 274. {Macpherson and Dhavie J1.}: Karwareo
v. Emp. A LR. 1932 All. 680; Ram Nath v. Nanak Chand, A IR, 1932
AN, 686: Darsu v. Emp. 1. R. 57 AL 264; ALLR. 1924 AHN. 845
(Bennett 1Y : Emp. v. Masnria, ALR. 1936 AL 167, 105,

*F. 3(2)/55-L.C. Part T1. S. No. 33(a}).
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the interim bail bond in such cases to be of the same type as Forms
X and XI of Schedule V, with slight alterations so as to provide
also for his appearance on the date fixed by the Appeliate Court.
It is, however, expected that before accepting such bail bond, the
Court will satisfy itself not only about the solvency of the bailor
and the surctics but alio about their power, to control the actions
of the anpellant.

We recommend the addition of a sub-section to section 426
as follows 1 —

“(4) Wien any person is ordered to give security for
keeping the peace or for maintaining pood behaviour under
section V18, the provisions of sub-sections (1) and (2)
shail, so far as may he, apply in relation to such person as
they apply in relation to a person convicted of an offence.”

3150, No change iv needed in section 427 except the omis-
sion of the reference to “section 411A, sub-section (2)".

31.531. Wik reference to scction 428, it was pointed out that
the Sessions Judge. sitting in appeal from a  judgment of the
Assistant Sessions Judge, has no power to direct the latter to
record additional evidence. He can either record it himself, or
direct a Magistrate to do so. We do not think that the position
requires any change.  Such instances would be rare, and there
1s no anomaly if the function of recording cvidence is entrusted
to a Mazstrate. Morcover Magistrates are available in many
outlying places where an Assistant Sessions Judge is not posted.
It will be more convenient and less expensive to the parties if
they are required to bring their witnesses before the nearcst Magis-
trate rather than before the Assistant Scssions Judge.

31.52. Section 429 is intended to provide for a contingency
where a Bench of two Judges of a High Court are equally divided
n their opinion regarding an appeal heard by them. The “case”
is required to be 1rid before a third Judge, and the judgment or
order shall foliow his opinion. There is a sharp difference of
judicial opinion regarding the true scope and content of the word
‘case’. Does it jaclude the entire appeal or is it restricted only tor
those charges i respect of which  difference of opinion has
atisen? I it restricted only to those convicted or acquitted per-
sons regarding whom the Judges have differed? Will it also apply
to those instances where, though the two Judees may agree about
the final order to be passed, vet they may differ in respect of the
findings ? Thus, one Judge may desire to acquit the accused on
the ground that he exercised the right of private defence. whereas
his collecague may be inclined to acquit on the ground that the
prosccution has failed to establish its case beyond reasonabie
doubt. The Alahabad and Calcutta decisions, where these
questions have been discussed, are cited below.!

31.53. We arc unable to accept a suggestion® that an Ex-
planation should be inserted to clarify that the cxpression “cage”
means only the points in respect of which the Judges are divided.

L Subedar v, State. ALR. 1956 All. 529, 538, 539 Subedar Sinch v.
Emp., ALR. 1943 All. 272 Nemai v. State, A .I.R. 1966 Cal. 104

*F.3(2)-55-L.C. Part 1. S. No. 33(a)—Suggestion of a High Court
Judge.

Section 427

Section 41§

Section 429
Meaning , of the
“case.”’

Explanation  of
terms not  desic-
able.
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fr our view, it is detler to leave this question to the discretion of
the Beaeh hearing the case, rather than emact a rigid statatory
provision on a subject whicn primariky puitains to, and can be
more satbtaciorily deait with vy, the pracuace o tie High Courts.

o Inosome cases thore has boen o discusszion as ‘o whother
the turd fudge oueht to consider mimse’s bound by ihe  views
canressed Cy G2 Lo raierning fudzes, i peints on which there
wus no diljerence tetween the two judges. Ashut05l1 Mookerjee
3. had observed in one case!, that the term “ca ¢’ in scction 429
st case or the pracner ws 2 wiom the Judzes aie vqually
divided fnion, and not merely the punt or poms on which
U* RS ivided.  But in a ister Caicatta case,” Woodroffe

had expressed the view {obiter) that the (hird Iu.l".: could not
drff 3 wnh the two Judges on a point agreed unon by them, un-
ere were strong reasens for c*omg sa. Our atiention was
ai:;o wrawy.in this connection, to the corresnonding nrovisions in
the Letiers Patent,® and in the Code of Civil Procedure,* under
which the view of the majority of all the Judues, 1nclud1ng those
who first heard the case, i 1w prevail.

The subject is ope in respect of which a general rule appli-
cable to ali cases may not be advisabie. The position in criminal
cases 1s different from that in civil cases, where clearcut issues
can be framed, and a demarcation of the points of difference can
be done more easily.  This is not practicable in most of the
criminal cises where the findings are closely inter-mixed and
not casiiy severable.  The position as now understood is that the
third fudge brings to bear his  independent opinion’  As was
obscrved by the Supreme Court,t it is for the third Judge to decide
on what roints he shail hear arguments if any, and this postulates
that the third Judge is completely free in resotving the difference
as he thmks fit,

In vur view, no change in the Code is needed on this poiat.
It shonld be lkeft (93 at present) to the discretion of the third
Judoe ig decide how far he will or will not disturb the view ex-
oressedd unanimously by the two Judoes on particular points,

31.535. But thore is on: aspect of the martor which requires
consferation.  if the opinion of the third Judge is to prevail, an
anomaious position may occasionally be crected.  For example,
in an appeal against conviction, Judee A may be for acquitting
the accused; Judge B mav be for convicting the accused for a
lesser offence; Judoe € (the third Tndge to whom the matter is
referred under section 429}, may be for maintaining the convic.
tion. In such cases, the third Judge's view would be really a
minority view, arld vet would prevail.

1 Saras CF.*rmdra v. Emp., (1911) TL.R 38 Cal 202,

2 Grunde Venkata Ratnam v. Corporation of Calcutta. ALR. 1919

Cal. RA2.

% See clause 36, Letters Palent of Bombav. Calcutta and Madras High
Comrts.

#Secticn 98. Code of Civil Procedure, [908.

% Cf Repana, ALR. 1961 AP 70

8 Dharom Sinch v, Stare, (1962) Supp)l. 3 SCR. 769 772, 782, 783
see also PBabu v, Siate, AT.R. 1965 §.C. 1467, 1470,
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3136, it may be noted that cfforts have been made in the
past to amead section 429 A Bl was introduced in 1914 to

substitute, wor sooliv 324, the follinving setion-—

Cwen e fudues comcosing the Court of Appeal are
cually divided o epinios, tre case shell be robecrd hefiore
fonnd anether fudgs of D Court, and tig pmdomeat or

Lo G Le ooy of the Judocs

DEEH

i R
the cnsdl

2 ve-hoarteer b

Ch0 samsers fr L amndpicnt weve thus siated o

TAL provent whcn the Judges composing the Court of
Appeal gn the Hhel Court e equally divided ia opinion
the case s laid bBeinre a third Judge.  In order to grevent
the possibility of the third Judge interferring with the unani-
mans deecision of the previous two on any point of the

¢, atis orovided that the whoie case should be re-heard
ctore o third Judge and the judgment given in sccordance
with t5e cpindon of the majority.”  This matter was consi-
dered by tiie Lowndes Committee which suggested®  that,
instead 0. the umendment mentioned above, the following
proviso be added to secticg 429 —-

o

“Provided that, if cither of the Judges composing the
Court of Appeal so require, the appeal shall be re-hcard
before them and another Judge, or if the Chief Justice or
the Judicial Commissioner so directs, before three other
Judges and the judzment or order shall follow the opinion
of the majority of the Judges so re-hearing the case.”?

The Committee stated that they would prefer to retain section
429 in its cxisting form. but would add a proviso on the jines of
the amendment propesed by them to section 378 and for the same
reasons *  This amendment, however, was not accepied by the
Select Committee which considered the Bill in 1922 “In view
of the fact that the difficulty which the amendmaont is intended to
meet s probably of rare occurrence®, they preferred to leave tha
faw os i owas®

31.57. Subseguent experience® has, however, shown that the
problem is not so rare as was thought in 1922, While in most
cases, the procedure laid down in sectivn 429 i satisfactory,
it has led to difficuities in special cases.  We think it is dasirable
to provide that if cither of the Fudges frst hearine tho appeal
so requires, or if after reference the third Judee so reaunires, the
case showld be re-heard and decided bv a Bench of three or
more Judges, It will be for the Chief Justice to decide who will

1 Gazette of Indin, (1914). Part V. page 111.
“Gazetle of India. (1914), Part V. page 11].
*Gazette of Indin, (1917) Part V. pace 107,
4 See para. 27.9 above.

® Gazette of Imdia, (1922). Part V, pages 263 and 264; Report of the
Select Committee, under ¢fauses 99 and 113,

290 Sce the vase-law discussed in Subedar v, The State, ALR. 1956 AlL
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sidered in the past.

Amendment
recommended.
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constitute the fuller Bench. We recommend that section 429
be amended on cxactly the same lines as section 378,! to read
as follows . —

429. When any such appeal is heard before a Bench of
oo Judees, and they are . . . divided in opinion, the appeal
with their opimions . . . . shall be laid before another
Judge of the same Court, and that Judge, after such hear-
ing . . . . as be thinks fit, shall deliver his opinion, and
the judgment or order shall foilow that opinion :

Provided that if either of the Judges constiluting the
Bench, or where the appeal is laid before another Judge
under this section, that Judge, so requires, the appeal shall
he re-heard and decided by a Bench of tiree or more
Judges.

31.58. Scction 430 reads as follows :—

“Judgments and orders passed by an Appellate Court
upon appeal shall be final, except in the cases provided for in
section 417 and Chapter XXXIL”

The exact scope and significance of the provision that judg-
ments and orders shall be “final” has been the subject of interest-
ing discussion in courts, and much ingenuity has gone into its
interpretation,  Primarily, the object of the provision would
appear to be to make it clear that there is no further appeal
from an appellate decision, re-emphasising the principle of section
404. But scction 430 has apparently been regarded as of some
relevance in emphasising also that a review or reconsideration
of an appellate decision is not permissible, though the langnage
of section 430 is different from that of section 369 which is the
main provision prohibiting a review. Section 430 has also been
construed as emphasising that the summary disposal of an appeal
hars the matter being re-opened, at least where no question of
jurisdiction is involved®.

31.59. Though section 417 has been expressly mentioned in
section 430, controversy has arisen as to whether the final dis-
posal of an appeal against conviction bars the hearing o©of an
appeal azainst acquittal arising out of the same case. The
decisions of the Punjab High Court and the Gujarat High Court
aoted below may be seen3-t Tt is desirable to clarify the law
by inserting an explanation. In view of the new provision we
have recommended giving the Government a right  to appeal

against the inadequacy of seatence. This cxplanation has also

to provide that the disposal of the appeal of the accused against
his conviction shall not bar the hearing of the appeal of the
Government regarding seatence.  Further, it is necessary to make

ESee poras 216, 277,
2 o~ discussion as o section 421
3 State v, Mansha Sinefi. ALR. 1958 Punjab 233 (F.B.}.
& Stars v. Diwenji. ALR. 1963 Guiarat 21. 27, paragraphs 3. 15 and
16 (DB.).
S Section 417A (Proposed).
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it clear that section 30 does not affect the ncw provision
proposed by us whereunder, notwithstandiag the summary dis-
missal of a jail appeal, the power of the appellate court to hear
a represented appeal is saved,

31.60. Scction 430 may be re-drafted as follows : —

“430. Judgments and orders passed by an Appellate Court
upon an appeal shall be final, except in the cases provided
for in section 417, sub-section {4} of section 421 and Chapter
XXXIL

Provided that notwithstending the final disposal of an appeal
against conviction in any case, the Appeliate Court may hear and
dispose of, on the meritso~

(a) an appeal against acquittal under section 417, arising
out of the same case, or

(b) an appeal for the enhancement of sentence under sec-
tion 4174, arising out of the same case, except where
the question of enhancement has already been consi-
dered by the Court in the appeal against conviction *”

31.61. Section 431 deals with the abatement of appeals. The
section deals in the first part with appeal against acquittals, and
in the second part with other appeals under the Chapter, but
excluding an appeal from a sentence of fine. The first class of
appeals abates on the death of the accused, and presents no diffi-
cuity. The second class of appeals finally abates on the death of
the appellant, except an appeal from z sentence of fine. A sca-
tence of fine does not abafe on the death of the person sentenced,
as it s not a matter which affects a person only, but affects his
property. This principle was enacted in the section to override
an earhier decision of the Bombay High Court? on the Code of
1882, holding that the appeal of the person sentenced by the
Sessions Judge to imprisonment and fine abated on his death
during appeal.

31.62. In an appeal to the Supreme Court under article 136
of the Constitution 1n respect of a sentence of imprisonment for
iife, the appellant died during appeal and his legal representatives
sought leave to continuve the appeal. The Supreme Court refused
to grant leave, on the principle that such a sentence would not
affect his property.! Though section 431 did not apply in terms
to the case, the Court said that it would not recognise a kind
of interest which the legislature had not recognised. The English
rule that law courts do not recognise any interest other than
pecuniary interest seems to be the basis of this decision. Though
in a majority of cases, where the appellant, who is sentenced

1 Sectiony #21¢4).

2 See section 423(1)(b).
- )3 In ve Nali Shah (1894) LL.R, 19 Bom. 714 (JFardine and Rapade
¢ B. Ciajapathl Rao v. State of Andhra Pradesh, ALR. 1964 S.C. 1645,
1647, 1653, paragraphs 3, 4, 5, 18; (1964) 7 S.CR. 25.
33M of HA 69
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to imprisonment, dies during the pendency of the appeal, the
interest of his legal representatives in the appeal may be purely
sentimental, there are exceptional cases, where the interest may
also be pecuniary. Thus, if the convictionp is on a charge of
murder of a near relation, whose heir or one of whose heirs is
the alleged murderer, he (if the conviction is not set aside) will
be disqualified from inheriting his property.’-? If he dies during
the peodency of the appeal, his beirs have a pecuniary interest
in prosccuting the appeal. If the appeal succeeds, their right
of inheritance $o the property of the deceased through the appellant
will be saved.

So far as revision is concexncd, it has been held by the
Supreme Court? that the High Court can exeicise the power of
revision in respect of an order made against the accused person
even after his death. The decision of the Madras High Court*
cited below may not be correct in view of the decision of the
Supreme Court which does not appear to have been cited before

that High Court,

31.63. An amendment to section 431 was suggested in a
privatc Merober’s Bill® as follows :—

“11. Section 431 of the principal Act shall be re-
numbered as sub-section (1) thereof and—

(i) in the sub-section as so renurabered, after the words
“except an appeal from a sentence of fine” the
words and figures “and an appeal under section
4177 shall be inserted;

(ii) after the section as sO re-numbered, the following
sub-section shail be inserted, namely,—

“(2} On the death of the appellant, an appeal
under sub-section (3) of section 417 may be prose-
cuted by any aggrieved person with the permission of
the court to which an appeal lies.”

‘he reasons for the amendment were elaborately explained
by the mover of the Bills, but we need not guote them in full.

31.64. The main object of the amendment was to provide
a machinery whereby the children or the members of the family
of a convicted person who dies during appeal could test the con-
viction and get rid of the odium which would otherwise attach
to them. We think that the principle of the amendment is
eminently sound, and recommend that the law should be amend-
ed accordingly. We would, however, give the right to continue

1 Section 25, Hindu Succession Act, 1956.

2 As to Muslim law, see Mulla, Mubammadan Law, (15t%h Edn.)
article 58.

2 State of Kerala v. Naravani Amma, {1962) Supp. (I) S.CR. 63;
AJR. 19590 S.C. 144, 148, para 7

544 Balasubramania Mudaliar v. Doraikannu Ammal, ALR. 1966 Mad.

154.

5 Shri K. V. Raghunatha Reddy’s Bill (The points made in the Bill have
been referred to the Law Commission).

6 Rajya Sabha Debates. 3rd September, 1563, columns 185 to 187.
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the appeal not to an “aggrieved person” (as was proposed in the
amendment), but to near relatives, viz. the parents, spouse,
children, brother and sister of the deceased appelant.

We would also provide a time-limit within which the near
relative should seek the leave of the appellate court to contipue
the appeal. The mew section® recommended by us as to appeal
by the Government for enbancement of sentence may also be
included in the proposed amendmeni. Reference to section
411(2) may be omitted, as it is unnecessary now.?:

Section 431 may, in the light of the discussion above, be
amended to read as follows (=

“43]1. (1) Every appeal under . . . . section 417
or section 4174 shali finally abate on the death of the
accused,

(2> Every other appeal under this Chapter (except an
appeal from a sentence of fine) shall finally abate on the death

of the appellant :

Provided thar where the appeal is against a conviction
and sentence of imprisonment and the Appellant dies during
the pendency of the appeal, any of his near relatives may,
within thirty days of the death of the appellant, apply 1o the
appellate court for leave to continue the appeal; and if leave
is granted, the appeal shall not abate.

Explanation—In this section, “near relative” means a
parent, spouse, lineal descendent, brother or sister.”

31.65. Before finishing with this Chapter on appeals, we
have to consider a suggestion with reference to Axticle 134(1)(a)
of the Constitution. This provides that an appeal shall lie to
the Supreme Court from any judgment, final order or sentence
in a criminal proceeding of a High Court if the High Court bas
on appeal reversed an order of acquittal of an accused person
and sentenced him to death. In a Prvate Members Bil®
recently introduced in Parliament, it is proposed that this very
limited jurisdiction of the Supreme Court should be enlarged to
cover cases where the High Court has, after reversing an order
of acquittal, sentemced a person to imprisonment for life or for
ten years or more, This Bill also proposes an identical enlarge-
ment of the appellate jurisdiction of the Supreme Court uader

Article 134(1)(b).

31.66. A study of the Constituent Assembly Debates on
articie 134 of the Constitution shows that initially the idea of the
Constitution-makers was #not to confer on the Supreme Court
any right of appeal in criminal matters except by special leave.
The Supreme Court was to have only the jurisdiction which the
Privy Council used to have in criminal matters, namely, to inter-
vene when it felt there was a miscarriage of justice, and to exer-
cise this jurisdiction on the basis of a special leave to appeal.
Subsequently, two exceptions were made and incorporated in

1 Section 417A.
2 See para 31.10 above,
3 Rill No. 81 of 1968 by 5bri Anand Narsin Mulla, M.P.
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sub-clauses (a) and (b) of clause (1) of the article. Though
a number of suggestions were made that the Supreme Court should
have a considerable appellate jurisdiction over the High Courts
in criminal matters, they were all turned down by the Consti-
tuent Assembly. It decided to leave any such proposal to
Parliament to consider in due course and, if necessary, to legis-
late under clause {2) of the article.

31.67. The High Court has thus been made the final court
in criminal matters subject to two very limited exceptions. The
first is that if the High Court on appeal reverses an order of
acquittal of an accused person and sentences him to death, he
has a right of appeal to the Supreme Court. The obvicus inten-
tion is to restrict such appeals broadly to capital offence cases.
Even where the man has been acquitted by the trial court of a
capital offence and on appeal the High Court finds him guilty
but sentences him to imprisonment for life instead of death,
article 134(1)(a) does not give him a right of appeal. We feel
that this further limitation is too stringent and not easily justifi-
able and that the convicted person sought to have a right of appeal
in such cases. It has to be remembered that their number is
bound to be much larger than the number of cases in which the
death sentence is passed by the High Court after setting aside
an order of acquittal by the Court of Session.

We, however, do not think it would be wise to extend further
this right of appeal to cases where the High Court after revers-
ing an order of acquittal sentences the accused person to imprison-
ment for ten years or a longer period. Offences for which the
law prescribes a punishment of ten years’ imprisonment or more
are quite numerous, and if the proposal in the Bill is to be
accepted, it will certainly lead to 2 large increase in the number
of appeals to the Supreme Court making it, more or less, an
ordinary court of sccond appeal in criminal matters. In our
opinion, the High Courts’ position as the final court in all
criminal matters, subject to appeal only in exceptional circum-
stances should be maintained. We may mention here that in
an earlier Report! the Law Comumission did not agree with a
proposal to cxtend the appellate jurisdiction of the Supreme
Court to all cases where the death sentence had been awarded
and confirmed by the High Court. They stated that “for over
a century such cases have been dealt with by the High Courts
subject io the superintendence of the Privy Council under its
special leave jurisdiction and there is no reason why the High
Court should not continue to deal with such cases in the same
manner.”

31.68. We accordingly propose the following new section :—

“417B. Where a High Court has on appeal reversed
an order of acquittal of an accused person and sentenced
him to imprisonment for life, he may appeal to the Supreme
Court.”

1 14th Report, Vol. 1, page 52.
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31.69. Cases of the type mentioned in article 134(1)(b) Jurisdiction under
are of such rare and infrequent occurrence that, apart from 2rticle 134 (1) (),
principle, it will not make any material difference whether its
scope is widened to include cases where the High Court sen-
tences the accused to imprisopnment for life or for a long term
or even for a short pered. We have, therefore, recommended
above that any person convicted in a trial held by a High
Court may apeal to the Supreme Court unless the sentence pass-
ed by the High Court is one of imprisonment for a term not
exceeding six months or of fine not exceeding one thousand
rupees,

1See paras 31.10 and 31,12 above.
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CHAPTER XXXII
REFERENCE AND REVISION

32.1. Ordinarily, the judgment or order of a criminal court
is open to correction only appeal; but all such orders are not
under the law appealable, and to avoid the possibility of amy
miscarriage of justice, in such cases, another process called
‘revision’ has been devised by the Criminal Procedure Code, and
detailed rules governing the exercise of the reversional power
are contained in sections 435 to 440.

32.2. Before, however, considering those powers, it is
necessary to mention two other provisions contained in section
432 which enable ap mferior court to consult the High Court on
a matier of law ip certain circumstapces. Sub-section (1) of
that section provides that if a criminal court (not being a High
Court) has to decide whether a particular enactment is consti-
tutiopally valid, and feels that it is pot, but finds that neither
the High Court to which the court is subordinate nor the
Supreme Court has pronounced on that emactment, the court
should make a rcference to the High Court for the decision
of that question. The intention here is that the validity of laws
possibly in conflict with the Constitution should be decided
authoritatively apd quickly. This is a satisfactory method,
although of course not many occasions arise for the adoption of
this course.

32.3. Sub.section (2} of section 432 provides that a Presi-
dency Magistrate thay refer any question of law arising before
him to the High Court for decision. Other Magistrates and
courts bhave no such power to consult the High Court. The
reasons for confining this method to the Presidency Magistrate
are that their judgments are directly appealable to the High
Court and many judgments are not appealable at all; and, apart
from this, these courts are Iocated in the same place as the High
Court. Tt has been said that this distinction between Presidency
Magistrates and others should discontinue, the suggestion being
that all courts should have the power of copsulting the High
Court on questions of law. We are satisfied that such a course
would piace too heavy a burden on the High Courts, without
any corresponding advantage.  The reference to “Presidency
Magistrate” will be replaced by “Metropolitan Magistrate™.

37.4. Another suggestion! requiring more careful considera-
tion is that a High Court should be empowered to refer a
question of law to the Supreme Court if the High Court finds
that other High Courts have, on that question expressed different
views, It does, of course, happen,—and not infrequentiy—
that a particular provision of law is understood by one High

1 Sugpestion of Shri B, C. Sen, Retired Public Prosecutor, Caleutta;
%398%6’55-1..0. Part I, SNo. 11, and his book “Crimioal Trials", pages
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Court in one sense and by another High Court ip a different and
possibly opposite sense; and since there are 2 number of High
Courts, differences of opinion on such matters are bound to arise.
The argument behind the present suggestion is that conflicting
opinicns of differeni High Courts make the law uncertain, and
the uncertainty should be quickly resolved at the instance of
the High Court itself and not left to the initiative of the parties
who may of may not be disposed to approach the Supreme
Court. It is, of course, desirable that the law should be certain;
but it is even more important that the law should be settled
in a satisfactory manper. Our Hiph Courts are competent
enough to settle the most difficult questions of law that may
arise, and there is no reason to think that they need the assis-
tance of the Supreme Court at every step. That different High
Conrts may, on occasions, entertain different views on the same
matter is inevitable; but we do not consider it such a calamity
as the suggestion scems to assume. On the other hand, the
entertainment and expression of different views leads to a clari-
fication of the real problem to be solved, and the Supreme Court
should be allowed the advantage of considering ail the diflerent
views when a sufficiently important casc actually arises and one
or other of the parties feels sufficiently interested to move the
Supreme Court. Meanwhile, of course, the law in each State
or area subject o the jurisdiction of a High Court remains clear
and certain. .

Looking at the suggestion from the practical point of view,
we feel that, if accepted, it might well flocd the Supreme Court
with references of this kind, which may have to be decided
hastily and somewhat unsatisfactorily. We are, therefore, not
disposed to accept the suggestion.

32.5. In section 433 the reference to “the Magistrate” should
be replaced by reference to “the Court”.

32.6. We then come to the revisional powers. In general
terms, the scheme for the exercise of revisional powers, is this.
Ugldc; section 435, the High Court, the Sessions Judge and the
District Magistrate have concurrent power to call for and
examine the record of proceedings before a Magistrate, and see
if any illegality or impropriety has been committed. (The sec-
tion also mentions the Sub-divisional Magistrate, but he is now
to be deleted from the scheme). If it is found that any com-
plaint has been wrongly dismissed under section 203 or any
accused person wrongly discharged, then a further inguiry into
the case can be ordered by the examiping authority (section
436). Further, if it is found that any accused person should
have been committed for trial to the sessions court but has been
wrongly discharged, the authority examining the record can order
a committal to be made (section 437). In case the illegality or
impropriety is of some other kind, the matter has to be con-
sidered by the High Court (section 438), and the High Court
can make any order it thinks proper. The powers of the High
Court under section 439 are very wide; it has all the powers
of a court of appeal and may enhance the sentence. The only
restriction is that is cannot chango an acquittal into a conviction.
although of course it ¢an order a re-trial. ‘There & little doubt

Section 433,

Scheme of rovi-
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that it is necessary that the High Court should bave these wide
revisional powers, and experience shows that they are being
exercised with care and in the interest of justice.

32.7. It has been suggested that some of these powers cam
be safely entrusted to the Session Courts and that would relieve
some of the congestion of work in the High Courts. In the
14th Report,? the Law Commission said :

“A further measure which will relieve congestion in
this category of work needs consideration. Could some
of the revisional powers now being exercised by the High
Courts be entrusted to sessions judges? The Judicial
Reforms Committee of Uttar Pradesh? recommended that
sessions judges should be given full powers to hear and
determine all criminal revisions except revisions against
orders of acquittal and revisions for enhancement of sen-
tences.

The evidence before us generally favoured the grant
of revisional jurisdiction to this extent to the sessions judge.
There was general agreement that in most petty matters
a party applying for revision labours under a disadvantage
in that he has to take the matter to the High Court. The
view was also expressed that there was po reason why
sessions judges who are eatrusted with the trial of every
important case apd are competent to impose even the
penalty of death should not be empowered to deal with
minor matters in revision and be required to submit them
to the High Court for its final orders. It is anomalous
that a scssiops judge shouid be able to deal with and
dispose finally an appeal from a sentence passed by a first
class magistrate, but that he should not be competent to
revise an order passed by a third class magistrate.

We arc, therefore, of the view that sessions judges
may well be invested with powers to pass fina! orders in
revision in ail matters other than petitions against orders
of acquittal and for enhancement of sentence.”

32.8. Somewhat similar views have been expressed in some
suggestions received by us. 345 We have given a pgood deal
of thought to this matter, and considered in detail the implications
of the recommendation, but we have considerable doubt its prac-
tical value. As we have said, the revisional power given to the
High Courts is wide; not only are the judgments and final orders
subject to examination, but also imterlocutary decisions. The
High Court is able to maintain one single standard for inter-
ference in such matters; but if this power descends to the courts

1 14th Report, Vol. 2, page 826.

2 Report of the UP. Judicial Reforms Committee, (1950-51), page 63.

3 Report of the U.P. Committee for Investigation isto the Causes of
Corruption (1963), page 55 and pages 242-243.

4 F.3(2)/55.L.C. Pu II, ENo, 33 and 35 (Suggestion of two State
Governments).
; dﬁ 1;‘.3(2}/55-L‘C. Pt. T, S.No. 49(a) (Suggestion of a High Court
udge).
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of session, it is very doubtful if a umiform standard can be
maintained. There is, then, the plain fact that the High Court
can and does, by its prestige, make its decisions acceptable to
a large number of people, which would not be the case with
the courts of scssion. At the same time, we think that if session
courts are allowed to interfere with the proceedings in the
magistrates’ courts while they are pending, the result would be
large number of revision petitions for that purpose. It is true,
that a sessions court can, on appeal, reverse the decision of 2
magistrate of the first class but capnot revise the decision of
the third class magistrate.  This seeming anommaly, however,
loses its point when it is remembered that the decision of a court
of session is still open to correction by the High Court, as is
the judgment of the Magistrate of the third class. The fact is,
that a party who can afford the expense, 18 generally not satis-
fied #ill it has obtained the verdict of the High Court, and the
delegation of any power of the High Court to the sessions
court might merely mean that the same work will have to be
dome twice over at two levels. It has to be remembered that
Do statutory provision can bar the right of a party to approach
the High Court for doing justice ip a criminal matter; and if,
at present, that power of the High Court under articles 226 and
997 of the Constitution is not freely invoked, it is because the
revisional power under section 439 of the Code of Criminal
Procedure vests in the High Court, and is enough for practical
-purposes. Nor are we satisfied that criminal revisions form
‘such a large part of the congestion of work in the High Courts
that some relief in that respect would justify disturbing the
present scheme, which is not shown to have worked unsatis-
factorily.

32.9. Because of the separation of the judiciary from the
executive, some changes have to be made in the revisional
powers of the courts. The Chief Judicial Magistrate will, of
course, in respect of the judicial magistrates exercise the powers
pow vesting in the District Magistrate; but in respect of exe-
cutive magistrates exexcising certain judicial functions, power
must remain with the District Magistrate, and we are providing
for that. It is not, however, proper that the Magistrate, who
will now be an executive officer only, should have the power
to finally decide anything. His power will be limited to send-
ing a report to the High Court for decision, with his recom-
mendation. The Sessions Judge, however, will have power in
-respect of all Magistrates. In the result, section 435 will have
1o be revised as follows :—

“435. (1) The High Court or any Sessions Judge or
Chief Judicial Magistrate may call for and examine the
record of any proceeding before any inferior Criminal Court
situate within its or his local jurisdiction for the purposes
of satisfying itself or himself as to the correciness, legality
or propriety of any finding, sentemce or order recorded
or passed. and as fo the regularity of any proceedings of
such inferior Court and may, when calling for such record,
direct that the execution of any sentence or order be suspend-
ed, and, if the accused is in confinement, that he be released
on bz:lil or on his own bond pending the examination of the
record.

e,
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Explanation—All Magistrates, whether exercising original
or appellate jurisdiction, shall be deemed to be inferior to
the Sessions Judge for the purposes of this sub-section and
of section 437.

(2) I an application under sub-sectiop (1) has been
made either to the Session Judge or 1o the Chiet Judicial
Magistrate, no further application shall be entertained by the
other of them,

(3) The District Magistrate shall have and may exer-
cise gll the powers of the Sessions Judge under sub-section
(1) in respect of any proceeding before an Execudive
Magistrate,

(4) If an application under this section has been made
either (o the Sessions or to the District Magistrate, no fur-
ther application shall be entertained by the other of them.

32.10. One suggestion made to us regarding section 436
was that, before an order dismissing a complaint under section
203 is disturbed, notice should go to the accused person so
that he can urge what he likes in support of the dismissal order.
This was sought to be supported by the priociple of natural
justice. We do not, however, see how such an accused person
can be called a “party to the proceedings” at that stage, and
the Supreme Court has ruled® that it js hardly proper to permit
him to intervene in the proceedings. Further, in a number of
Cases, it will happen that potice to him will mean unnecessary
trouble and expense to a person who may be wholly innocent,
If a Magistrate has, on considering the facts, found that there
Is no ground for proceeding against any person and therefore
dismissed the compliant summarily, there is hardly any reason for
the revising Court to call any ome to Court as an accused or as
a respondent until of course, after a further inquiry has been
made, and that inquiry justifies the issuing of process.

32.11. Only a few formal amendments are required in
section 436, 437 and 438, as follows :—

{i) In section 436, for the words “District Magistrate™
the words “Chief Judicial Magistrate” shall be
substituted,

{ii) In section 437, for the words “District Magistrate”
the words “Chief Judicial Magistrate” shall be
substituted; for the words “committed for trial” the
words “committed to the Court of Session for trial”
shall be substituted; aod in the proviso for the
words “why the commitment should not be made”
the words “why the order should not be made” shall
be substituted,

(i) Ino section 438(1), after the words “Sessions Judge”
the words “Chief Judicial Magistrate” ghall be
inserted. '

1Chandre Deo, ALIR. 1963 S.C. 1430; (1964) 1 S.C.E., 639,

A
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32.12. Section 439 empowers to revise apy order made by a section nﬁm) to
Criminal Court, and to do so not only if moved by a party or by be omitted.
the Sessions Judge or the District Magistrate, but also on
its own motion irrespective of how the order may have come
to its notice. Sub-section (3) provides that the Higih Court
may Aot impose any scntence heavier than might have been
inflicted by a first class Magistrate, unless the sentence
ander revision was passed by a Magistrate acting under
section 34, in which case there is no such limitation, The
ordinary rule in respect of an appellate court is that it cannot
jmpose a sentence heavier than the trial court could have done';
and we think that the same limitation should apply when the
revisional power of the High Court is exercised. We propose
to do this by deleting sub-section (3) from section 439, and
thus leaving the High Court with the ordinary powers of an
Appellate Court. As ali such Courts will have the power to
cnhance a sentence on proper appeal? the words “and may
enbance the sentence” will be omitted from section 439(1).

32.13. Sub-section (6} of section 439 says that a person Section 43%(6) to
required to show cause why his sentence should not be enhanced be omitted.
is entitled to show that bis conviction is unsustainable although
he may not have appealed against his conviction. The principle
underlying this rule is sound; but as we are separately providing
for “enhancement of sentence” through an appeal® this sub-
section would be redundent, and we, thercfore, propose to omit
it.

There was a suggestiont that the High Court should have
power under section 439 to conmvert an order of acquittal into
one of conviction. We do not think that that would be at all
proper. An order of acquittal is, on appeal, capable of being
altered to an order of convictions, and that is sufficient for
dealing with erroneous acquittals.

No other change is necessary in the scheme of revisional
powers,

32.14. Section 440 may be finally revised to read as Sectiomn™440
follows 1 — finally revised.

“440. Save as otherwise expressly provided by this option of Court
Code no party has any right to be heard t° hear partics.
either personally or by pleader before any
Court when exercising its powers of revision
but the Court may, if it thinks fit, when exer-
cising such powers, hear any party either per-
sonally or by pleader.......... »

32.15. Section 441-442 need no change. Sections 441-442,

1 Jagat Bahadur, ALR. 1966 S.C. 945, 947, (1%66) 2 S.C.R. 822

2 See para 31.39 to 31.43 above.

38ee para 31.39 to 3143 above.

+ Home Ministry File No. F. 27/3/55-Judl, App. -
gestion of the Inspecior General of Police, Orisg'). PP. 1, Ham 76 (Sug

6 Section 417.



CHAPTER XXXIV
LUNATICS

Introductory. 34.1. Chapter XXXtV comprising sections 464 to 475 deals
with the case of lumatics accused of cime. The procedure to
be followed where the accused is unfit to stand tral due to
unsoundness of mind is laid down in sections 464 to 468 and
473, while the case of accused persons who are fit to stand trial
but has been insane at the time of committing the crime is
dealt with in sections 464 to 471. The remaining two sections
474 and 475 contain provisions common to both cases.

Section 464  to 34.2. No changes of substance are required in the first five

468, sections. In section 465, the reference to “commitment” and
“lury” will have to be omitted. This section may be Tevised
as folows :—

Procedure ip case “465. (1) If at the trial of any person before a Court
g; ‘Sm“‘?;’n mﬁg of Session or a High Court, he appears to the Court to be
High Court being of unsound mind and consequently incapable of making his
tunatic, defence x x x, the Court shall, in the first instance, try the

fact of such umsoundopess and iocapacity, and if x x x the
Court, x x x is satisfied of the fact, it shall record a finding
to that effect and shall postpone further proceedings in the
case X X X.

(2) The trial of the fact of the unsoundness of mind
and incapacity of the accused shall be deemed to be part
of his trial before the Court.”

Question of 343 A . . . .

agai 3. A question of some importance which arises for con-
33&1":’8 of u;,ﬁ(. sideration in this conoection is whether the accused should be
ness to plead cop- given the right to appeal from a finding that he is unfit to stand
sidered, trial due to insanity.

A plea of insapity is usually taken by the accused. But such
a plea can be takem by the prosecution also and if the court
upholds the plea, the result may be detention of the accused
upder section 466. It was suggested before us that in such a
case, it is desirable that the accused should be given a right of
apeal. It is seen that in England, a recoromendation for giving
the accused a right of appeal, in such a situation was made by
the Crminal Law Revision Committee,? and has been carried
out by the Criminal Procedure (Insanity) Act of 1964.

In our opinion, however, there is no need for such a provi-
sion in India. Almost invaniably the plea of insanity is taken by
the defence and it can have no grievance if its plea is accepted
by the Court. Tn the rare event of such a plea being raised by
the prosecution, and accepted by the Court. the general power
of revision provided in the Code will be sufficient to safeguard
the interest of the accused. We, therefore, do not recommend
any provision for appeal in this matter.

13rd Report of the Criminzl Law Revision Committee— “Criminul
Procedure (Insamity}” (1963}, Cmd. 2149, page 2. para 29.
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34.4. Section 469 deals with inquiries and trials before
Magistrates of an accused person who, though fit to stand trial,
is found to have been insane at the time he comumitted the crune,
while section 470 lays down that when such a person 15 acquit-
ted on the ground of insanity, the finding shall state specifically
whether he committed the act alleged. Here also, the question
whtcher the accused should be given a right of appeal apainst
such a finding has to be considered. Where the accused is
declared guilty but insane, he cannot appeal against the finding,
because he is acquitted. It was suggested to us that the accused
should be given a right of appeal against such a finding. It was
stated that therc are two special considerations to be borne m
mind in this connection. The first is that though the plea of
insanity is ordinarily taken by the accused (in which case he
would not appeal when the decision is in his favour), it is possi-
ble that the prosecution may take the plea, and in such a case,
the absence of a right of appeal against the finding of “guilty
but insane” may mar his whole life. Secondly, the defence
might take not only the plea of imsanity, but also a piea of in-
aocence on the ments; and if the plea of insanity succeeds, the
accused cannot appeal even if he has beem found guilty on the
merits.

Qur attention was drawn, in this connection, to a number of
English decisions? and it was stated that similar situations can
occur in India also. The Criminal Law Revision Commitiee
i England had recommended® giving the right of appeal to the
accused in such cases and the recommendation has been carried
out by the Criminal Procedure (Insanity) Act, 1964.

In our opinion, the power of revision given by the Code is
wide enough to cover such cases, and a change in the law is
not needed- As we have already stated, cases where courts
eater a finding of insanity against the accused except on his own
plea are too rare to merit any special provision to cover them.

34.5. Under section 471(1), when a person is acquitted on
the ground that he was insane at the time of the commission of
the offence and the finding states that the accused did commit
the act alleged, the Magistrate or Court shall order such person
to be detained in safe custody in such place and manner as the
Magistrate or Court thinks fit, and shall report the action taken
to the State Government. Under the proviso to the section the
detention of the accused in a lupatic asylum must be in accord-
ance with rules made by the State Government,

An order of the Court delivering the accused to the custody
of his relatives appears to be illegal® as the law stands at pre-
sent. The contrary view taken in an earlier case,! was based

} Felstead v. R, (1914) A.C. 534 (HL); R. v. Duke, (1963) 1 Q.N.
1200 (1961} 3 Al Ens. Report 737, 738, 739 (C.C.A); R. v. Jefferson,
{1908 1 Crniminal Appeal Reports 95; R. v, Larkins, {1911) 6 Criminat
Appeal Reports 194; 55 8.7 301,

? Criminal Law Revision Committee, Third Report, “Criminal Proce-
dure (Insanity)”, {1963), Cmd. 2149, page 5, paragraph 9.

5 Superintendent and Legal Remembrancer v. Srish Chandro, I.LLR. 56
Cal. 308; ALR. 1928 Cal. 653, 654; Public Prosecutor v. Kandaswaml,
ILR. 1952 Mad, 485; ALR. 1953 Mad. 355,

4 4. B. Mahammad v. Emp., ALR. 1922 Mad. 54, 55.

Section 469 and
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on the language of the section as it stood then, where the word
“kept” was used. The word now used is “detamed” and implies

curtailment of liberty.?

It has been suggested that if the person found guilty is
sape at the time of acquittal, his friends and relatives should be
aljowed to keep him, after executing a bond with suitable con-
clusion for keeping the peace for five years thereafter. Delivery
of the convicted person to the relatives is a matter which can,
at present, be dealt with under section 475 by the State Govern-
ment only. The Coust can, no doubt, state in its repost, that
it will be safe to relcase the accused.® But even if the accused
is sane throughout the trial, he cannot be released under section

471.

In England, the Criminal Law Revision Committee* while
observing that the Home Office is in a better position than a
Court to investigate questions relating to treatment of the accus-
ed, and that in such matters uniforomty of practice was desirable,
pevertheless recommended that in both cases ie., when there
is a “special verdict” (guilty but insame), and when there is a
finding of unfitness to plead, the Court should have a discretion
not to make an order for detention if it considers on medical
evidence that it is safe for the public to order the immediate

release of the accused.

We feel that the recommendations of the English Commitice
are applicable to lodian conditions also. At least, the manda-
tory provision in section 471 should be replaced by a provision
which would leave some discretion to the Court. The primary
object of the detention order under section 471 is rehabilitation
of the accused (now acquitted) and to prevent any trouble if he
should relapse into insanity, It cannot be denied that the
accused will receive more personal attentiop and care from his
own relatives and friends than in a public lunatic asylum; and
where his relatives or friends are ready to look after him and
also undertake to emsure that he causes no injury to himself or
others, there seems no reasos why the accused should not be
released to their custody. Tt can, no doubt, be said in favour
of the present provision that if it is found after observation ia
the hospital that the person concerned is not a danger to others,
he would be released under section 475. Even then, there
should be no objection to a discretion being given to the Court.

We recommend that sub-section (1) of section 471 be revis-
ed and amplified, and sub-section (2}, which contains a provi-
sion common to sections 466 and 471, be made into a separate

section, as follows :—
“471. (1) Whenever the finding states that the accused

person comunitted the act alleged, the Magistrate or Court
before whom or which the trial has been heid, shall, if such

1 Public Prosecutor v, Nallyyvappa, TL.R. (1948) Mad. 827; A.ILR.

1948 Mad. 291,
2 Provisional Government v, Krishna Gopal Maratha, LL.R. 1945 Nag.

551: ALR. 1945 Nag, 77, 78.
8 Criminal Law Revision Commitiee, Third Report, “Criminal Proce-

dure (Insamity)”, Cmd, 2149, pages 13, 14, paras. 30-34,
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act would, but for incapacity found, have constituted an
offence,~——

{a) order such person to be detained in safe custody in
such place and manper as the Magistrate or Court
thinks fit; or

(b} order such person to be delivered to any relative or
friend of such person.

(2) No order for the detention of the accused in a
lunatic asylum shall be made under clause (a) of sub-sec-
tion (1), otherwise than in accordance with such rules as
the State Government may bave made under the Indian
Lunacy Act, 1912,

(3) No order for the delivery of the accused to a rela-
tive or friend shall be made under clause (b) of sub-sec-
tion (1} except upon the application of such relative or
friend and on his giving security to the satisfaction of the
Magistrate or Court that the person delivered shall—

(a) be properly taken care of and prevented from doing
injury to himself or to any other person; and
(b) be produced for the inspection of such officer, and at

such times and places, as the State Government may
direct.

(4) The Magistrate or Court shall report to the State
Government the action taken under sub-section (1).

471A. The State Government may empower the offi- f
cer in charge of the jail in which a person is confined under PG%::rm;mStag
the provisions of section 466 or section 471, to discharge empower office
all or any of the functions of the Imspector General of i0 charge to dis.
Prisons under section 473 or section 474.” charge.

No changes are required in the remaining sections of this
Chapter.



Analysis of chap-
ter.

CHAPTER XXXV

PROCEEDINGS IN THE CASE OF CERTAIN OFFENCES
AFFECTING THE ADMINISTRATION OF JUSTICE

35.1. Chapter 35 of the Code deals with proceedings relat-
ing to certain offences affecting the administration of  justice.
Having already provided that! a criminal court shall not take
cognizance of certain offences except on a complaint made by
the court concerned, the Code mow lays down what procedure
the court concerned should adopt when such on offence appears
to have been committed. There are, broadly speaking, three
types of procedure provided in the Chapter for these offences 1—

(1) complaint by the court concerned, dealt with in sec-
tions 476, 476A, 476B, 479A and 482;

(ii}) commitment to the High Court or Court of Session,
after inguiry by the court concerned, provided in
sections 478 and 479; and

(iii) punishment by the Court itself, dealt with in sec-
tion 480, 481, 485, 485A and 486.

As regards the last type of procedure, the specific provisions
on the subject are followed by a general rule,? prowiding that
in other cases, po criminal court (other than a Judge of a High
Court) shall try any person for any offence referred to in sec-
tion 195, when such offence is committed before itself or in
contempt of its authority or is brought uader its ootice etc. in
the course "of a judicial proceeding.

Tt may aiso be noted that punishment of the offender is not
obligatory, and the court is not bound to carry to its conclusion
a proceeding initiated under these types of procedure. Ia cer-
tain cascs,? the court may, in its discretion, discharge the offender
or remit the punishment, on his submission to the order or re-
quisition of such court or on apology being made to its satisfac-

ton.

For certain purposes, registering officers appointed under the
Indian Registration Act can also be given powers of civil courts*
under the specified sections.

The offences to which the Chapter applies are, broadly
speaking, of three types—(i) perjury; (ii) forgery; and {in) dis-
obedience to orders of the court or other species of contempt
of the authority of the court. Of the three types of procedure
which we have mentioned above, the first—complaint to a
criminal court—is permissible in all cases, while the second and
third types of procedure are permissible for certain specified

1 Section 195¢1). Clauses {b) and (c}.
% Section 487,
3 Section 484.
4 Section 483.

-
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offences—depending upon the gravity of the offence,’ nature
of the offence—i.c. nced for prompt action so as to remove
obstractions which hinder the progress of the case® or the ci-
cumstances in which the offence is committed,® rendering im-
mediate punishment pecessary in order to maintain the dignity
and prestige of the court-—for example, where offences consti-
tuting certain types of contempt are comumpitted in the view or
presence of the court.

Bearing the scheme of the Chapter in mind, we shall now
consider the changes nceded in each section.

35.2. Scction 476 is intended to be complementary to sec-
tion 195. The scope should, therefore, be neither wider mor
narrower than that of clauses (b) and (¢) of sub-section (1)
of section 195, But therc is a discrepancy between the word-
ing of section 195 and section 476; and this has led to a contro-
versy as to the cxact scope of section 476; and this controversy
has given rise to another comtroversy whether the presiding
officer of a court can make a complaint under section 476 in
cases not strictly failing within the earlier section. We propose
certain verbal changes in section 476 in order to emphasise that
this section 476 applies only to the offences to which clause (b)
or clause {(c) of section 195(1) apphkies. We also think it
desirable that section 476 should specifically cover abetment etc.
of those offences, since section 195 applics to them also.?

Section 476 speaks of “a civil, revenue or criminal court”,
while section 195 uscs the expression “court”, and defines it.*
We propose to use thc expression “court” in section 476 aiso,
and to provide that it has the same meaning as in section i93.

The Iast paragraph of section 476(1) provides that for the
purposes of sub-section (1}, a Presidency Magistrate shall be
deemed to be a Magistrate of the first class. This can be pro-
vided for briefly and more directly in the main paragraph. We
recommend a drafting change for the purpose.

Under the proviso to section 476(1), the complaint in the
case of a High Court is to be signed by such officer as the High
Court may appoint. In the case of other courts, the complaint
is to be signed by the presiding officer as provided in section
476(1), main paragraph. We wish to deal with both these
matters in one sub-section, as they relate to the same subject.
We recommend a verbal alteration to achieve this object.

35.3. Under section 476(2), the Court to which a complaint
is made under section 476 shall proceed “as if upon complaint
under section 200”. 1t was suggested during our discussions
that since a complaint is made under section 476 by a respon-

TE. (G section 478, applicable to offences exclusiveiv triable by the
High Court or Court of Session.

2E G sections 485 and 485A.

3 Section 480 and 482,

3 See section 195(4).

1 See section 195(2).

Section 476,

Section 476 (2)



Section 476 (3).

Section 476A.
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sible judicial officer (and after inguiry in most cases), the
Court to which the complaint is-made need not and should not
hold another inquiry under Chapter 16 but should issue process
under scction 204. It was urged that when a superior Court
had made a complaint, it was inappropriate that a Magistrate
should again hold an inquiry or dismiss it under section 203.
We, however, felt that there was po justification for totally dis-
pensing with an inquiry under section 202. The Court making
the complaint under section 476 may not have made a thorough
inquiry, and the Court taking cognizance of the offence under
section 195 might like to have more materials before issuing
process. The nature of the jurisdiction to be exercised by the
Magistrate under sections 202 and 203 is pot always similar
to the mature of the proceedings held by the complaining Court
under section 476. For instance, under section 202, further
“Investigation” may be ordered, whereas an “pquiry” under
section 476 is of a limited nature. It would not be correct 10
assume that one will serve the purpose of the other in  every
case.

35.4. Under section 476(3), the trying Magistrate has a dis-
cretion to adjourn the case if there is an appeal in the main
case. Some delay is caused by such stay; but we thiok that the
nature of the proceedings under section 476 is such that such delay
is inevitable. We do pot recommend apy change in this respect.
it has even been suggested* to us that stay should be mandatory
in case of appeal but we would not like to substitute such a rigid
provision either.

35.5. No change of substance is required in section 476A.

35.6. Section 476B provides for an appeal when a court
makes or refuses to make a complaint under section 476. It
has been suggested® by a High Court Judge that the right of
appeal should be taken away. We are unable to accept the
suggestion, We recognise that the existing provision may cause
some delay. Nevertheless, it is a salutary one, and should not
be distarbed. Abolition of the provision relating to appeal® may
lead to an anomalous position. If, for example, a court makes a
complaint under section 476 to the effect that a document p1o-
duced in evidence before the court was a forged one, and the
appellate court, after heariog the appeal in the main case, comes
to the conclusion that it was not a forgery, then the position of
the appellate court would be belpless, if its power to direct a
withdrawal of the complaint already made under section 476 is
taken away (as proposed). Complaint of forgery is an offshoot
of the main case, and its fate will in most cases depend on the
view taken on the merits in the main case. This position is
inescapable. We are conscious of the fact that where the
offence of forgery is alleged to have been committed in a civil
suit, that svit may take a decade for its final disposal, and till
then the complaint filed after an inquiry under section 476 may
have to be kept pending. However unfortunate the effect of
prolonged proceedings may be on the effective punishment of
] d‘ T) 3(2}/55-L.C. Part XWI, S. No. 808 (Suggestion of 2 High Court
udge) .
y d2 l;‘ 3(2)/55-L.C. Part II, 5. No. 33(a) (Sugcestion of a High Court
nage .

3 Section 476B.
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the offender, the difficulty is inherent in the npature of the
offence and in the procedure contemplated by section 195. The
only satisfactory solution seems to be to speed up the hearing
of civil appeails and revisions.

35.8. 1t has been held by the Supreme Court! that an
appeal lies under section 476B to the Supreme Court from an
order of a division bench of the High Court directing a com-
plaint under section 476. In our view, this position should be
altered by excludiag the High Court from the scope of section
476B. So far as the High Court is concerned, there is no need
for ap independent right of appeal against its decision to make
a compiaint.

35.9. Orders under section 476, 476A and 476B are, at
preseat, regarded as subject to revision, In our view, the right
of appeal confered by section 476B is enough, and there
should be no further proceeding by way of revision agaiost such
orders. An order under section 476 or under section 476A
should be final, subject to the appeal provided for by section
476B; and ap order under section 476B should be final, being
itself an order passed on appeal- It is also necessary to set at
rest the controversy as to whether the provisions of the Code
of Civil Procedure or of the Code of Criminal Procedure will
apply where the order of a Civil Court passed under section 476
is chailenged in revision.

35.10. We accordingly propose that section 476, 476A and
476B should be recast as follows :—

“476. (1) When, vpon an application made to it in this
behalf or otherwise, any. .. ... Cour: is of opinion that it is
expedient in the interests of justice that an inquiry should
be made into any offence referred to in sub-section (1)
or sub-section (4) of section 195% which appears to bave
been committed in or in relation to a proceeding in that
Court or, as the case may be, in respect of a documernt
produced or given in evidence in a proceeding in that Court,
such Court may, after such preliminary inquiry, if any, as
it thinks necessary—

(a) record a finding to that effect;
(b) make a complaint thereof in writing;

(c) send it to a Magistrate of the first class having juris-
diction;

(d) take sufficient security for the appearance of the
accused before such Magistrate, or if the alleged
offenice is non-bailable and the Court thinks it
necessary so to do, send the accused in custody to
such Magistrate;

(¢) bind over any person to appear and give evidence
before such Magistrate.

1M, 8. Sheriff, (1954) S.C.R. 1144, 1147; AIR. 1954 5.C, 397,
2The reference is to the revised scction 195; see pary 15.181 above,

Section 476B and
appeals to Sup-
reme Court,

Section 476 and
revision.

Sections 476,
476A. and 476B
recast.

Procedase in
cases mentioned
in Section 195.
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{2)* The power conferred on a Court by sub-scction
(1) in respect of an offence may, in any case where that
Court has neither made a complaint under sub-section (1)
in respect of that offence nor rejected an application for
the making of such complaint, be exercised by the Court
to which such former Court is subordinate within  the
meaning of sub-section (2) of section 195.

(3)® A complaint made under this section shall be
signed—

{a) where the Court making the compiaint is a High
Court, by such officer of the Court as the Court
may appoint; and

(b) in any other case, by the presiding officer of the
Court.

_(4) In this section, “Court” has the same meaning as in
section 195.

476A. (1)® Any person on whose application any Court
other than a High Court has refused to make a complaint under
sub-section (1) or sub-section (2) of section 476 or against
whom such a complaint has been made by such Court, may appeal
to the Court to which such former Court is subordinate within
the meaning of sub-section (2) of scction 195, and the superior
Court may thereupon, aftcr noticc to the parties concerned,
direct the withdrawal of the complaint or, as the case may be..
make the complaint which such former Court might have made
under section 476, and if it makes such complaint, the provisions
of that section shall apply accordingly.

(2)* An order under this section, and subject to any such
order. an order under section 476, shall be final, and shall not
be subject to revision,

476B. (1)® A Magistrate to whom a complaint  is
made under section 476 or section 476A shall proceed to
deal with it in the manner provided in Chapter XVI,

(2)® Where it is brought to the notice of such Magistrate, or
of any other Magistrate to whom the case may have been trans-
ferred, that an appeal is pending against the decision arrived at
in the judicial proceeding out of which the matter has arisen,
he may, if he thinks fit. at any stage adjourn the hearing of the
case until such appeal is decided.”

35.11. A Bombay Amendment’ of the Code makes a useful
provision conferring power to award costs in procceding under

Lef Section 476A.

2 of. Proviso to section 476(11.

3 of. section 4760.

4 New provision,

B of. sections 476(2} and 482(2).

6 of section 476(3).
; 7 Qection  476-C, inserted by Bombay Act 46 of 1948, reads as
ollows 1 —

“476-C. A Criminal Court dealing with an application made to
it for Bling a complaint under section 476 or 476A, and a Court
dealing with an appeal under section 4768 and the High Court dealing
with an application in revision shall have power to make such order

as to costs as mav be fust: .
Provided that no such order shall be made apaimst the Go:crnment
or any pvhlic servant acting on behalf of the Goverament.
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section 476 and connected sections. We propose to adopt it
with a few modifications. The new scction which should come
pext after section 476A may be as follows :—

"476AA. Any Court dealing with an application made
to it for filing u complaint under section 476 or with an
appeal under scction 476A shall have power to make such
order as to costs as may be just.”

35.12. Sections 478 and 479, which deal with commitment
by civil courts, may be omitted. These sections arc rarely resort-
ed to. The Civil Court can make a complaint to the Magistrate
even where the offence is triable exclusively by the Court of
Session.

35.13. Section 479A was inserted in 1955 with the object of
“cradicating the evils of perjury”. The section has brought into
being a procedure for making a complaint in case of perjury—
a procedure which excludedt that provided by section 476, Ever
since its introduction the section has been a source of trouble.
First, there was a controversy as to whether it was cxclusive of
section «76 or merely provided an additional alternative. That
the formur is the correct view is now well-settled. But the main
question which naturally arises is whether this scction marks an
improvement over scction 476, If speedy punishment of perjury
is thc aim, then the section does not go far enough, because,
though it bars an appeal against a complaint made by the court,
it does not give power to the court itself to punish perjury.

Morcover, action under the section cannot be takcn after
judgment is pronounced. Where a complaint “can be” made
under the section, action canrot be taken? vnder section 476, so
that if the court, by rcason of forgetfuloess or insufficient material,
does not make a complaint on the termination of the proceedings,
action caanpot be subscquently taken under section 476, and the
offender escapes unpunished—a result hardly intended by the
Iegislature. This is a positive harm done by this section.

35.14. A mere repeal of the section, however, without some
provision for punishing perjory will not be a satisfactory solution.
Some provision whereby perjury of a flagrant and unchallengable

type could be cffectively punished summarily without seriously -

prejudicing a fair trial of the person concerned, is desirable.
Adopting the recommendation made by the Commission in the
14th Report,® for the insertion of a section for punishing perjury
committed by a witness making contradictory statements on oath
on two different occasions, we propose the insertion, in place of
section 4794, of a different section the salient features of which
are as follows ' —

(i} any criminal court, other than that of a Magistrate of
the second class should have power to punish summarily
the offence of giving false evidence committed by a wit-
ness who makes contradictory statements on oath;

1 See section 479A(6).
2 Section 479A{6).
8 14 Report, vol. 2, page 833, paragraph 5.
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(ii) maximum pusishment should be 6 months’ iprisoament
or fine op to 500 rupees or both;

(iit) the court’s crder should be appealable;

(iv) the new procedure should be without prejudice to action
under section 476;

(v} it should be limited to contradictory statements on
oath made on two different occasions and should not
cover contradictions between statements made in exami-
patiop and cross-examipation,

We are not unaware of the risks involved in giving power to
punish perjury to the very Court before which it is committed.
The original section 477 (deleted in 1923) gave a power to
the Court of Session to punish perjury. The Select Committee
in 1922 deliberately’ omutted this section on the ground that it
is not desirable that a court which has instituted the proceed-
ings should dispose of the case itself. The provision which we
recommend is of a very Hmited character, being confined to
obvious cases of perjury and authorising a small punishment.
Even this procedure will be discretionary, so that where the
Court is of opinion that perjury, even though committed by
contradictory statements on oath, is likely to raise complicated
questions, or deserves more serious punishment than that per-
missible under the proposed section, or is otherwise of such a
nature that the ordinary procedure® is more appropriate, the
court will not proceed under the proposed section.

It may aiso be noted that the proposed section is confined
to contradifion between the statement on oath of the witness
in court at the trial and his previous statement on oath recorded
under section 164 or section 200 or section 202 in the same
case. It was suggested in our discussion that various other kinds
of statements, such as statements made in the affidavit in the
same casc under section 145 or in the course of additional evi-
dence recorded under the orders of the Appellate Court, etc.
might aiso be covered, but in our view these contradictions
should be left to be dealt with by the ordinary procedure for
punishment of perjury by way of complaint under Section.

We accordingly propose the following revised section 479A—
punishment of perjury by way of complaint under section 476.

“479A. (1) ¥ in any trial before a Court of Session
or of a Magistrate of the first class, a witness makes op oath
a statement which contradicts his previous statement on
oath recorded under section 164 or section 200 or sectiom
202 and it appears to the Court that the witness has, by
making such contradictory staternents, committed an offence
punishable under section 193 of the Indiam Penal Code,
it may, if satished that it is expedient in the interests of
justice that the witness should be tried summarily for the
offence, take cognizance of the offence, and, after giving the
offender an opportupity of showing cause why he should

1 Report of the Select Committes (26th June. 1922} under clause 126.
2 Section 476.
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not be punished umder this section, sentence him to impri-
sonment for 2 term not exceeding six months or fine not
exceeding five hundred rupees or both.

(2} In every such case the Court shail follow, as nearly
as may be practicable, the procedure prescribed for sum-
mary toals,

(3) Nothing in this sectiop shall affect the power of
the Court to make a complaint under section 476 for the
offence where it does not choose to proceed under this
section.”

35.15. Sections 480 to 482 which prescribe the procedure
for punishing contexapt when committed ex facie curige do not
require any changes or comments.

35.16. Section 483 empowers the State Government to direct
that any Registrar or Sub-registrar shall be deemed to be a Civil
Court for the purposes of sections 480 to 482, It was suggested
that similar power should be given to the State Governments to
apply sections 480 and 482 to all Trbunals. We are unable
to accept this suggestion. If such a provision is considered neces-
sary, it should be inciuded in the special law constituting such
Tribunals.

35.17. No change is needed in section 484.

35.18. In section 485, the words “and in the case of a Court
established by Royal Charter, shall be deemed to be guilty of
a contempt” occurring at the end may be deleted. The power of
a State High Court to punish for contempt is governed by article
t2}115 of the Constitution and need not be provided for again in

is section.

35.19. In section 485A(2) tbe words “in which an appeal
lies” may be omitted in view of the changes which we proposet in
section 263.

35.20. In section 486(1), which provides for appeals from
convictions for contempt, we propose to exchude the High Courts
but add a reference to the proposed pew section 479A. In
regard to sub-sections (3) and (4) we are of the view that
appeals from all the authorities mentioned therein should lie to
the Court of Session. Although City Sessions Courts in the presi-
dency towns are not ordinarily vested with appellate jurisdiction,
we think that in this particular case the power should vest in
them instead of in the High Courts.

Section 486, amended on the above lines, will read as {follows—

“486. (1) Any person sentenced by any Court other
than a High Court under section 479A, section 480, section
485 or section 485A may, potwithstanding anything herein-
before contained, appeal to the Court to which decrees
or orders made in suck Court are ordinarily appealable.

(2) The provisions of Chapter XXXI shall, so far as
they are applicable, apply to appeals under this section, and

©-. 1 8es para 22.8 above.
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the Appellate Court may alter or reverse the finding, or
reduce or reverse the sentence appealed against.

(3) An appeal from such conviction by a Court of Small
Causes. ., . shall lie to the Court of Session for the sessions
division within which such Court is situate.

(4} An appeal from such coaviction by any.... Regis-
trar or sub-Registrar deemed to be a civil court by virtue of
a direction issued under section 483 shall lie to the Court of
Session for the sessions division within which the office of
stuch Registrar or Sub-Registrar is situate.”

Section 487 35.21. In sub-section (1)} of section 487, a reference to the

amended. proposed new scction 479A may be added. Ia view of the aboli-
tion of commitment proceedings, sub-section (2) is not necessary
and may be omitted.



CHAPTER XXXVI
MAINTENANCE OF WIVES AND CHILDREN

36.1. The primary justification for placing in the Criminal Introductory.
Procedure Code provisions relating to maintenance of wives and
children, which is a civil matter, 1s that a remedy more speedy
and economical than that available in civil courts is provided for
them. It may also be said that thesc provisions are aimed at
preventing starvation amd vagrancy leading to thc commission of
crime.

36.2. As the functions of Magistrates under scction 4338 ara Section 488 (1.
of a judicial character, the reference to the District Magistrate
apd Sub-divisiopal Magistrates in sub-section (1) may be
omitted.

36.3. Section 488(1) speaks of neglecting or refusing 10 poes *child"
maintain the “wife” or “child”. Some controversy! exists as 0 meson a minor ?
whether the expression “child” means a mupor, or whether it
includes any son or daughter unable to maistain himself or
herself. It has been suggested® that a daughter or son of whar-
ever age should be entitled to maintenance under section 488.

No doubt, the right under section 488 will, if this view is
adopted, be wider than that enjoyed under persomal law. For
example, under the Hindu Adoptions and Maintenance Act,
1956° a child can claim maintenance only so long as the child
is a minor. This was also the rule of Hindu Law regarding
sons.t According to Muslim law also, a father is bound to
maintain his sons uatil puberty and daughters until marriage, but
pot adult sons unless disabled by infirmity or disease.S But,
having regard to the primary object of section 488—namely, pre-
vention of vagrancy—a wider view on the subject is desirable.
The emphasis should be on the inability to maintain itself and
not on the age of the child.

In fact, the existing wording amply supporis a wider inter-
pretation. The position was lucidly explained in the under-
mentioned Patna case® with which we agree. Other cases on the
subject are also noted? below.

1 See Saraswati v. Madhavan, ALR. 1961 Ker. 297 {(reviews case-law).

_  Amendment Bill introduced by Shri Ajit Singh Sarhadi. (Lok Sabha

Bill 41 of 1959) imtroduced on 14th August, 1939, (Discussed in Lok

Sabha on 2-12-1961 and referred io the Law Commission, F.3(2)/55-L.C.
Part 1, S.No. 35}.

3 See section 20(2).

4 Trevalyan, Hindu Law. (1912), page 200; Chanviragavda v. District
Magistrate, A LR, 1927 Bom. 91, 92; Bhoopati v. Basant Kumari, (1936}
LL.R. 63 Call 10%8, I11].

5 Muila, Mahamedan Law, (1961), page 303; Fyzee, OQutlines of
Mohammadan Law, {1963), page 205.

8 Khidani v. Leean Singh, ALR. 1921 Pat, 379(1).

T Bhagat Singh v. Emp., {1910) 26 P.R. 1910 Cr.; 6 1.C. 960; 11 Cr.
L. 427 Krishnaswamy Iver v. Chandravadana, (1918) LL.R. 37 Mad.
565; 25 M.L.J. 349; Thambuswamy Pillay v. Ma Louse, {1917} 9 LBR.
37 1.C. 311 10 Bur, L.T. 209,
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36.4. Another question that has arisen is, as to how far
section 488 applies to married daughters. According to one
view, a person who can claim maintenance from another source
canpot apply under section 488%. On this reasoning, a married
daughter cannot claim maintenance from her father. But a con-
trary view has been taken in a Bombay case,? in which a married
daughter of 15 years was awarded maintenance against the father
under section 488. The Bombay case cites other cases to the
same effect.? Here again, we think that the controversy should
be set at rest by amending section 488(1) so as to ensure that
a married daughter can claim maintenance from her father. No
doubt, she has got her rights against the husband. A Hindu wife
is entitled to be maintained by her husband during her life-time.+
Upder Muslim law® also, the husband's duty to maintain com-
racnces when the wife attains puberty. Section 488 also gives her
a right against her husband. But there may be hard cases where
the husband is not willing to maintain her, and a power 1o make
an order against the father is desirable to meet such hard cases.

36.4. A suggestion® has been made to the effect that a provi-
ston for maintenance of parents should be made in cases where
they are unable to maintain themselves. It is true, that under
section 20{1) of the Hindu Adoptions and Maintenance Act,
1956, a Hindu is bound to maintain his or her aged or infirm
parent so far as the parent is unable to maintain himself or her-
self out of his or her own eaming of other property. Under the
Muslim law also?, there is an obligation to maintain one’s parents
(subject to certain exceptiops not material here). We are, how-
ever, of the view that the Criminal Procedure Code is not the
proper place for such a provision. There will be considerable
difficulty in the amount of maintenance awarded to parents
apportioning amongst the childrer in 2 summary proceeding of
this type. Tt is desirable to leave this matter for adjudication by
Civil Courts,

36.5. Several persops have suggested that an order under
section 488 should be made appealable. A right of appeal will,
however, result in unduly protracted proceedings and defeat the
primary object of this section, which is to provide a speedy
for destitute wives and children. The aggrieved party has the
remedy of moving the Civil Court to get the order modified or
varified®. Hence. a right of appeal is not desirable.

Y Chanditen v. Chakkavayyan. LLR. 39 Mad. 957; A.LR. 1917 Mad.
275,

2 Banchhod Das v. Emp., ALR. 1949 Bom. 36, 37 (Jabagirdar and
Sen J1.).

3ALR. 1925 Mad. 495; LL.R. 48 Mad. 503 (Gir] of 14 years).
1952?“60" 18(1}, Hindu Adoptions and Maintenance etc. Act (78 of

‘Ni'ulla, Mahomedan Law. (1961), page 238: Fyzee, Outlines of
Mohammadan Law. {1964}, page 202,

Suggestion of Shri Ajit Singh Sarhadi. vide his Amendment Bill intro-
duced on 14th August. 1959 (Lok Sabha Bill 41 of 1959) discussed in
IéoNk Sa%:sl'aa and referred to the Law Commission. F.3(2)/55-L.C. Pt. II,

.No, 39

T Mulal, Mahomedan Law, (1968), paras. 371. 372; Fyzes. Ontlines
of Mohammadan Law. (1964). page 206.
# Section 489(2).

7
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36.6. In the light of the above discussion, sub-section (1) Secﬂoa ;88{ 1)
of section 488 may be amended to read as follows :— azaended.

“(1) If any person having sufficient meags Deglects of
refuses to maintain his wife or his legitimate or illegitimate
child of any age unable to maintain itself, whether the child
be married or unmarried, a Magistrate of the first class
may (rest as in the present sub-section).”

36.7. It has been suggested by two High Court Judges with Section 488 ().

reference o section 488(3), that if the husband suffers from any
contagious venereal disease it should be considered just ground
for the wife’s refusal to Hve with him, and this should be ex-
pressly mentioned in the section. We do not consider 1t neces-
sary or desirable to enumerate exhaustively the various grounds
which would justify a wife’s refusal to live with her husband.
These may be left to the decision of the courts. The Madras
decision! poted below may be seen in this connection.

36.8. A suggestion has been made?® that the words “or if Section 488 (4).
they are living separately by mutnal conseat” occurring in section
488(4) should be omitted, but we do not think this can be
accepted. If the parties are living separately by mutual consent,
they may be expected to make the necessary arrangement regard-
ing their maintenance, and if the husband does not carry out the
arrangement, the remedy in the Civil Court should be sufficient.

In section 488(4), the words “living in adultery” have been
almost uniformly interpreted as indicating an aduiterous course
of life, as distinguished from a single lapse from virtue. It has
been suggested? that a single act of adultery should be enough
to disentitle the wife to maintenance. We are unable to accept
the suggestion. Hardships are bound to arise if the wife is
totally debarred from the remedy under this section because of a
single lapse from virtue. Further, to deprive her of maintenance
for an occasional lapse may force her to lead a sinful life and
give her no chance to redeem herself.

39.9. Section 488(5) requires the Magistrate to cancel his Section 483 *
order in certain contingencies. The question whether in a case
where the wife has obtaiped an extra-judicial divorce sanctioned
by custom, the Magistrate can cancel his order at the instance
of the husband has arisen. Conflicting decisions of High Courts
on this point are mentioned below*. To resolve this controversy,
we suggest that the Magistrate should decide the question under
section 488(5). For this purpose after the words “live with
her busband” in this section, the words “or has been lawfully
divorced by her husband otherwise than by order of a Court”
may be toserted.

1Sellammal v. Muthuvira, ALR. 1943 Mad, 647. (Kuppuswamy
Avyar 1.)

2 $negestion of Shri S. 8. More, received through the Home Ministry.

_ % Amendment Bill introduced by Shri Ajit Singh Sarhadi (Lok Sabha
Bili 41 of 1949); introduced on i4th August, 1959 (referred o Law
Commission, F.3{2)/35-L.C. Pi. II, S.No. 33}.

4 Shah Abu v. Uliar Bibi, (1896) LLR. 19 Al 50 55 (F.B.); In
re Punjalal ALR. 1928 Bom. 224; Janni Bibi, ALR. 1955 Andhra Pradesh
i. In re Mchammed Raohimulla, ALR. 1947 Mad. 46; Mohomed Ismail
v. Sarammal, ALR. 1960 Ker. 262



Section 488 (8.)

306

36.10. Under sub-section (8), the place where the wife
resides after desertion by the husband is not material as regards
the venue of the proceedings, though the place where the hus-
band resides—even temporarily—is  relevant. Oiften  deserted
wives arc compelied to live with their relative far away from
the place where the husband and wife last resided together. They
would be put to great harassment and expenditure, unjess the
venue of the proceeding is enlarged so as to inclade the place
where they may be residing on the date of the application.

With reference to sub-section (8), there is the following
controversy. Is it sufficient if the husband resides in the district
in which the proceedings are taken, or is it further necessary that
the court in which the procecdings are ismstituted must itself be
one having jurisdiction over the place where the husband resides?
The Bombay view! is, that a proceeding under section 488 insti-
tuted in any competent court within the district in which the
husband resides, or is, or in which he last resided with his wife.
This is also the Patna view? and the Kerala view®. The Madras
High Court® has, however, taken a different view. In our opinion,
the Bombay view is correct, as the wording of the sub-section
docs not seem to justify the addition of any further restriction.
We think that the lanpuage is clear and nceds po amendment on
this point.

Sub-section (8) of section 488(8) may be redrafted as
foliows :—

“(8) Proceedings under this section may be taken
against any person in any district—

(a) where he is, or
(b) where he or his wife resides, or

{c) where he last resided with his wife or, as the
case may be, with the mother of the illegitimate
child.”

! Shantabai v. Vishnupant Atmaram, AILR. 965 Bom. 107, 108,
paragraph 4 (Kotval J.),

2 Baleshwari Devi v. Bikram Singh, AIR. 1068 Pat. 383, 384, para-
graph 2 (K. K. Dutta 7).

SLL.R. (1961} 2 Ker. 762: (1962) 1 Cr. LF. 40, 41l

* Sakuntala v. Thirumalayya, (1966} 2 Mad. L.J, 326.



CHAPTER XXXVIT

DIRECTIONS OF THE NATURE OF A HABEAS CORPUS

37. 1. Chapter 37 consists of a single section which confers
on the High Courts the power to issue directions of six different
types, all of them being in the nature of a habeay corpus. The
section, as originally enacted in 1898, conferred the power only
on “the High Courts of Judicature at Fort William, Madras and
Bombay” and the territoriai limits within which any of these
three High Courts could cxcrcise the power were “the limits of
its ordmmary original civil jurisdiction” which coincided with the
limits of the presidency-towns. The scope of the scction was
considerably widened by the Criminal Law Amendment Act,
1923. Iinstcad of only the three High Courts at Calcutta, Madras
and Bombay, all the High Courts in British India were conferred
the power of issuing these directions. Furthermore, instead of
being restricted in territorial extent to the limits of the ordinary
original ¢civil jurisdiction of the High Court, the power was made
exercisable within the limits of its appellate criminal jurisdiction,
i.c., within the limits of the Province or Provnces over which the
High Court had authority,

37.2. The first two of the six directions which may be issued
under section 491(1) correspond to the weli-known writ of habeas
corpus and are described in clavses {a) and (b) of the section
as follows :—

“{a) that a persep within the limits of its appellate
criminal jurisdiction be brought up before the Court
to be dealt with according to law;

(b) that a person ilegally or improperly detained in
public or private custody within such limits be set
at liberty:”

The next three clauses (¢), (d) and (e} describe the circum-
stances in which, and the purposes for which, priseners detained
in any jail within the jurisdiction of the High Court could be
directed to be brought up before the High Court itself or before
some other Court or authority. The last clause (£} empowers the
High Court to direct “that the body of a defendant within such
limits be brought in on the Sheriff’s return of cepi corpus to a
writ of attachment”.

37. 3. It will be noticed that article 226 of the Constitution
confers wide and comprehensive powers on the High Courts of
States “to issue to any person or authority, incieding in appro-
priate cascs any Government, directions, orders or writs, im-
cluding writs in nature of habeas corpus, mandamus, prohibi-
tio, quo warranto and certiorari” for any purpose. In view of
this provision, clauses (a) and (b) of section 491(1) have been
practically rendered superflnous and can be safely omitted.
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Clawses (), (&) 37.4. We have another Report? considered in detail the pro-

and () omission visions of clauses (c), (d) and (e) relating to the production of

 FOOOMAMDTeE.  prisoners in Court for various purposes and recommended that
these clauses {and also section 542 of the Code) should be
omitted and more detailed provisions on the lines of those con-
tained in the Prisoners (attendance in Courts) Act, 1955, should
be included in this Chapter as section 491A,

Glause (f) to be 37.5. Clause (f) which is couched in archaic and obscure

omitted. language relates to “a writ of attachment” which the High Court
may bave issued and in regard to which the Sheriff of the presi-
dency-town has submitted “a return of cepi corpus”. This writ
of “attachment” is really a writ of arrest m cxecution of a civil
decree directed to the Sheriff, requiring him to arrest a person
named in the writ and to have the “body” of the person produced
before the Court op a given date. Onp this writ the “return” by
the Sheriff sets forth what has been done by him under it. The
literal meaning of cepi corpus is “I have taken the body”; and in
its full form cepi corpus et paratum habec, it means “I have taken
the body and have it ready”.? Since the power of arrest in exe-~
cution of a civil decree is exhaustively dealt with in the Civil
Procedure Code and since the original civil jurisdiction of the
three Presidency High Courts has been practically abolished, the
power under clause (f), section 491(1), is seldom, if ever,
required to be used.

Chapter 37 to be 37. 6. We, therefore, propose that section 491 be omitted

replaced by a and in its place provisions for securing the attendance of prisoners

different Chapter. jn Criminal Courts be inciuded in this Chapter as recommended
in the 40th Report. The existing Chapter XXXVH may be re-
placed by the following Chapter :—

CuarTer XXXVII

ATTENDANCE OF PERSONS CONFINED OR DETAINED
IN PRISONS

“491. In this Chapter,—

Deginitions. (a) ‘detained’ mcludes detained under any law providing
for preventive detention;
(b) ‘prison’ includes—

(i) any place which bas been declared by the State
Government, by general or special order, to be
a subsidiary jail; and

(ii) any reformatory, Borstal instiation or other
institution of a like nature.

491A. (1) Whenever, in the course of an inquiry, triz.zl o
Powerito require Other proceeding umder this Code, 1t appears (o a Criminal
attendance  of Court,—

PILISOBers. . . .

(a) that a person confined or detained in a prison should
be brought before the Court for answering to a charge
of an offence, or

1 40th Report on the Law relating to Atteadance of Prisoners in Cousts.

paaras 27 el seq.
2%ee Jowitt's Dictionary of English Law, 1959, Vel I, p. 332,
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(b) that it is necessary for the ends of justice to examine
such person as a witness,

the Court may make an order requiring the officer in charge of
the prison to produce such person before the Court for answering
to the charge or, as the case may be, for giving evidence.

(2) Where an order under sub-section (1) is made by a
Magstrate of the second class, it shall not be forwarded to, or
acted upon by, the officer in charge of the prison unless it is
countersigned by the Chief Judicial Magistrate to  whom such
Magistrate is subordinate.

(3) Every order submitted for countersigning uonder sub-
section (2) shall be accompanied by a statement of the facts
which in the opinion of the Magistrate, render the order neces-
sary, and the Chief Judicial Magistrate to whom it is submitted
may, gfter considering such statement, decline o countersign
the order.

491B. (1) The State Government may, at amy time, baviag
regard to the matters specified in sub-section (2), by general or
special order, direct that any person or class of persons shall not
be removed from the prison in which he or they may be confined
or detained, and thereupon, so long as the order remains in force,
a0 order made under section 491A, whether before or after the
order of the State Government, shall have effect in respect of such
person or class of persons.

(2) Before making an order under sub-section (1), the State
Government shall have regard to the following matters, namely

(a) the nature of the offence for which, or the grounds
on which, the person or class of persons has been
ordered to be confined or detained in prison,

(b) the likelihood of the disturbance of public order if
the person or class of persons is allowed to be re-
moved from the prison; and

(c) the public interest, generally.

491C. Where the person in respect of whom an order is
-made uader section 491A—

{a) is by reason of sickness or infirmity unfit to be
removed from the prison; or

(b) is under committal for trial or under remand pend-
ing trial or pending a preliminary investigation; or

(c) is in custody for a period which would expire before
the expiration of the time required for complying
with the order and for taking him back to the prison
in which he is confined or detained; or

(d) is a person to whom an order made by the State
Government under section 491B applies,

the officer in charge of the prison shall abstain from carrying out
the Court’s order and shall send to the Court 2 statement of
reasons for so abstaining:

Provided that where the attendance of such person is required
for giving evidence at a place got more thao twenty-five kilometres
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distant from the prison, the officer in charge of the prison shall
not so abstain for the reason mentioned in clause (b).

491D. Subject to the provisions of section. 491C, the officer in
charge of the prison shall, upon delivery of an order made
under sub-section (1) of section 491 A and duly countersigned,
where necessary, under sub-section (2) thereof, cause the person
named in the order to be taken to the Court in which his attend-
ance is required, so as to be present there at the tie mentioned
in the order, and shall cause him to be kept in custody in or near
the Court until he has been examined or unatil the Court authorises
him to be taken back to the prison in which he was confined or
detained.

491E. The provisions of this section shall be without pre-
judice to the power of the Court to issue uader section 503 a
comrmission for the examination, as & witness, of any person cou-
fined or detained in a prison; and the provisions of Chapter XL
shall apply in relation to the cxamination on commission of any
such person in the prison as they apply in relation to the examina-
tion on commission of any other person.”

L ey - -
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CHAPTER XXXVIil
THE PUBLIC PROSECUTOR

38.1. The appointmeny and functions of the Public Prose-
cutor are dealt with in this short Chapter consisting of only 4
sections. The Chupter docs cot give any indication of the actual
orgasisation of the prosecuting agency in the districts. Unader
section 492, there could be any number of Public Prosecutors;
some appoinied by the Central Government, others by the State
Governmenl, -and yet others by the District Magistrate or, subject
to his control, by the Sub-divisional Magistrate. Then  under
section 493, any Magistrale :nguiring into or trying a case may
permit the prosecution to be conducted by any person who may
do so personally or by a pleader,

38.2. In practice, however, there is in every district an officer
appointed by the State Government who is designated the Public
Prosccutor and who, with the assistance of one or more additional
Public Prosecutors, conducts ali prosecutions on behalf of the
Government in the Court of Session. These senior Public Prose-
cutors are under the general coatrol of the District Magistrate,
Prosecution in the magisterial courts s, generally speaking, in
the hands of either the police-officers or of persoas recruited from
the bar and styled Police Prosecutors or Assistant Puoblic Prose-
cutors ail of whom work under the directions of the Police
Department.

38.3. In an earlier Chapter,! we have recommended that in
every district a separate prosecution department should be con-
stituted and placed in charge of a Director of Public Prosecutions,
or, if this is not considered feasible, of the Public Prosecutor of
the district who should be given a greater authority, a higher
status and a wider range of functions than he has at present, and
approximating to those envisaged for the Director. Now, section
492 provides for the appeintment of several Public Prosecutors
in a district all of whom can apparently function at the same
time. No qualifications are laid down in the law for a Public
Prosecutor and the Government is empowered to appoint any
one it likes to be a Public Prosecutor. We think that the Code
should provide a better frame-work for orgapising the prosecuting
agencies in the district in a systematic way, and for this purpose,
we propose the following two sections in place of section 492 :—

“492. (1) For every district the State Government shall
appoint a Public Prosecutor. It may also appoint one or more
additional Public Prosecutors for the district,

(2) A person shall only be eligible to be appointed a Publie
Prosecutor or Additional Public Prosecutor under sub-section
(1) if he has beea for not less than seven vears an advocate and
is recommended by a High Court for appointment.2

1 See paras. 1824 and 18.25 above. -
2 Cf. art. 233(2) of the Constitution,

Introductory.
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{3) The Central Government or the State Government may
appoint, for the purposes of any case or class of cases, an
advocat: of not less than ten vears’ standing as a Special Public
Prosecuaior.

~ 492.A(1) The State Government shall appoint in cvery
district onc or more Assistant Public Prosecutors for conducting
prosecut:ons in the Courts of Magistrates.

(2) No police-officer shall be eligible to be appointed as
Assistant Public Prosecutor uader sub-section (1).

(3) Where no Assistant Public Prosecutor appointed under
sub-scction (1) is available for the purposes of any particular
case, the District Magistrate may appoint any other person to be
the Assistant Public Prosecutor in charge of that case:

Provided that a police~officer shall not be so appointed—

{2} if he has taken any part in the investigation into the
ofience with respect to which the accused is being

prosecuted; or
{b) if he is below the rank of Inspector.”

The Public Prosecutors appoisted under section 492 will
ordinarifv conduct cases on behalf of Government in the Sessions
Court, while the Assistant Public Prosecutors appointed under
section 492A will be for conducting cases in  the Courts of
Magistratcs.  Although it is not cxpressly provided in the latter
seciion that Assistant Public Prosecutors should be legally quali-
fied, we have no doubt that the present trend of appointing, as far
as possible, qualified legal practitioners as Assistant Public Prose-
cutors or Police Prosecutors or Police Prosecutors will be main-
tained in all States and the provision made in sub-section {(3)
above (corresponding to sub-section (2) of section 492} will be
resortzd to less and Jess in future years.

18 4. Scction 493 does pot require any change of substance,
but an express reference to the Assistant Public Prosecutor
besides the Public Prosecutor will be necessary. The section may
be modified to read as folows :—

“493. (1) The Public Prosecutor or Assistant Public Prose-
cutor in charge of a case may appear and plead without any
written authority before any Court in which that case is under
inquiry, trial or appeal.

(2) If in any such case any private person instructs a pleader
(o prosecuts any person in apy Coust, the Public Prosecutor or
Assistant Public Prosecutor in charge of the case shall conduct
the prosccution, and the pleader 2 instructed shall act therein
under his direction.”

18.5. Section 494 seems to authorise any Public Prosecutor
to withdraw from the prosecution with the consent of the Court.
The Supreme Coust has heldt that the reasonable interpretation
to be placed on this section is that it is only the Public Prosecutor
who is in charge of a particular case and is actually conducting

1 State of Punjab v. Surjit Singh, (1967} 2 S.CR. 347; ALR. 1967
5.C. 1214,
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the prosecution that can file an application under this  section
sevkine permussion to withdraw from the prosecution.  If a Public
Prosecutor s hot in charge of @ particular case and is not con-
ducting the prosccution, he will not be entitled to ask for with-
drawal frop prosceution of that case under section 494. 1f any
Public Presecutor who ha: nothing to do with a particular case is
neld entiticd to file an application uader section 494, the result
will be anomaious. The conirary view viz., that the scction gives
an unguaidied right to anv person who, in law, is a “Public Pro-
sccutor” {o file ap appiication for withdrawal from prosecution
was, it appears, strongly urged in the case supported by a few
deaisiens of ok Courts. That view was  negatived by the
Suprems Court,

38.6. W¢ have elsewhere referred (o a conflict of intercsts that
may possitle arise between the Central Government and the State
Government in the matier of remutting or commauting sentences.?
A similar conflict of interests can arise under scction 494 in
respect of withdrawal of prosecutions. A State Public Prosecutor
appeinted by the State Government can, if he is in charge of the
case, withdraw from the prosecution, though the Central Govern-
ment may be much concerned in the prosecution of the offenders.
This could happen where the offence relates to a matter 0 which
the exccutive power of the Union extends, or was investigated by
the Dclhi Special Police Establishment, or involved the misappro-
priation of destruction of, or damage to, Central Government pro-
perty, or was committed by a Central Governnent servant ia the
course of his official dutyv.® We are of the view that in such
cases it is desirable that the consent of the Central Government
should be obtained before the Public Prosecutor seeks permission
of the Conrt to withdraw from the prosccution. We recommend
the insertion of a proviso to that cffece in section 494.

38.7. Scction 494 may accordingly be revised to read as
follows :—

494, (1} The Public Prosecutor or Assistant Public Prose-
cutor in charge of a case may, with the consent of the Court, at
any time before the judgment is promounced, withdraw from the
prosecution of any person ecither generally or in respect of any
onc or morg of the offcnces for which he is tried; and, upon such
withdrawal,—

(a) if it is made before a charge has been framed, the
accused shali be discharged in  respect of such
offence or offences;

(b) if it is made after a charge has been framed, or when
under this Code no charge is required, he shall be
acquitted in respect of such offence or offences:

Provided that where such offence—
(i) was against any law rclating to a matter to

which the executive power of the Union extends,
or

! See paragraph 29.13 above.
2Cf. revised section 402B proposed in para. 29.14 above.
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(i) was investigated by the Delhi Special Police
Establishment under the Delbi Special Police
Establishment Act, 1946, or

(iii) involved the misappropriation or destruction of,
or damage to, any property belonging to the
Central Government, or

(iv) was committed by a person in the service of the
Ceniral Governmeny while acting or purporting
to act in the discharge of his official duty,

and the prosecutor in charge of the case has not been
appointed by the Central Government he shall not
withdraw from the prosccuiion without the previons
permission of the Central Government.”

38.8. In view of the new section 492A regarding Assistant
Public Prosccutors and the changes made in section 494, section
4935 may be revised as follows -

“495. (1) Any Magistrate inquiring into or trying a case roay
permit the prosecution (o be conducted by any person other than
a police-officer below the rank of Inspector, but no person, other
than the Advocate-General or Government Advocate or a Publie
Proecutor or Assistant Public Prosecutor, shall be entitled to do
so without such permission:

Provided that no police-officer shall be permitted to conduct
the prosecution if he has taken part in the investigation into the
offence with respect to which the accused is being prosecuted.

(2) Any person conducting the prosecution may do so per-
sonzlly or by a pleader.”

¥



CHAPTER XXXIX
BAIL

39.1. The broad principles adopted in the Code in regard to
bail are—
(i) bail is a matter of right, if the offence is bailable;

(i) bail is a matter of discretion, if the offence is non-
bailable;

(iii) bail shail not be granted by the Magisirate if the offence
is punishable with death or imprisonment for life; but
if the accused is a woman, or a minor under the age
of 16 years, or a sick or infirm person, the court bas
a discretion to grant bail;

(iv) the Court of Session and the High Court have a wider
discretion in granting bail, even in respect of offences
punishable with death or imprisonment for life.

39.2. Under section 496, the right to bail is absolute in case
of bailable offences. It has been suggested® that where a person
released on bail has absconded or has failed to appear before
the Court on the date fixed, he shall not be entitied to bail, when
brought to court on any subsequent date, We recommend the
scceptance of this suggestion, and further recommend that refusal
of bail under such circumstances shall be without prejudice to any
ta)t:tiogo th;t may be taken under section 514 for forfeiture of the

ail bond.

Accordingly, section 496 may be re-numbered as sub-section
(1), and the following sub-section may be added as sub-scction
(2 :—

“{2) Notwithstanding anything containcd in sub-section
(1), where a2 person who having been released on bail, has
{ailed to comply with the condition .of the bail bond as
regards the time and place of attendagce, the court may
refuse to release him on bail when, on a subseguent occa-
sion in that case, he appears before the Court or is brought
in custody. Any such refusal shall be without prejudice to
the power of the Court to call upon any person bound by
such bond to pay the penalty thereof under section 514.”

39.3. With reference to section 497(1), a State Government?
has suggested that the words “there appears sufficient ground for
inquiry into his guilt” te substituted for the words “if there appear
reasonable grounds for believing” (that he has been guilty of an
offence punishabie with death or mmprisonment for life). The
reason given was, that persons accused of serious offences again
committed serious offences during release on bail. We cannot
accept the suggestion. 1t would be unduly restrictive of the power

1F.3{2)/35-L.C. Pt. II, 8. No. 36, page 178 (Suggestion of Shni A, K.
Roy, Additional Sessions Judge, Asansol).

TF.3(2)}/55-L.C. Pt 1L, S. No. 28 (Amendment Bill proposed by
the Government of U.P.).
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to grant buil. ¥ the test of “sufficient grouad for inquiry”™ s
substituted, it would amount to denial of bail in almost every
case. If in a particular case, a person released on bail was re-
ported to have committed a fresh offence, or otherwise misused
his liberty, the court may be moved to cancel his bail bond.

A Bar Association! has suggested that section 497(1) should
be made morg libcral by providing that if the offence is mot
punishable with death, bail ought to be granted. We are afraid
that this would be a radical and undesirable change in the law.
Ollences punishable with imprisonment for lifc are serious enough
te justify the preseat provision,

Another suggestion® is to the effect that in section 497(1),
for the words “he may be rcleased on the bail”, the following
words may be substituted—"he shall be released on bail unless
the Court for reasons recorded in writing otherwise directs”. We
are unable to accept this sugrestion either, Its acceptance would
practically amount to an abolition of the distinction between bail-
able and non-bailable offences.

39.4. Tt has been stated in certain suggestions® sent to us that
sub-section (3A) of section 497 has created difficuilties and
should be deleted.  This sub-section was inserted in order to
avoid hardship to accused persons in non-bailable cases where
the proceedings are prolonged beyond a certain period (sixty
days). In such cases, the sub-section provides, that the accused
shall be released on bail (unless the Magistrate otherwise directs).
Having regard to the fact that this provision was inserted only
in 1955, we think that much more experience of its working is
required before its deletion on the ground of practical difliculties
can be recommended.

39.5. Cuscs often arise voder scction 497, where, though the
court regards the case as fit for the grant of bail, it rezards the
imposition of certain conditions as necessary in the circumstaaces.
In an earlier Reportt the Comimission examined the position as to
whether such a power exists now and recommended an amend-
ment of section 497 for the purpose. We agree with the recom-
mendation and propose that the following sub-section may be
added in the section after sub-section (1) :—

“(1A) When a person accused or suspected  of the com-
mission of an offence punishable with “imprisonment which

‘ may extended to seven years or more or of an offence under

Chapter VI, Chapter XVI or Chapter XVII of the Indian
Penal Code, or of the abetment of, or conspiracy or attempt
to commit, any such offence, is released on bail uader sub-

VF3(2)/55-L.C. Part 11, S. No. 34{a) (Delhi Bar Association).
? Home Ministry File No, 27(5)/54-Tudl. App. IV, Ttem (8).

3F.3(2)/55-L.C. Pr. 1, 5. No, 17 (Views of certain Inspector Gene-
rais of Police as summarised in the consolidated note sent by the Intedl-
gence Bureau, Ministry of Home Affairs).

1 36th Report on sections 497 and 498 of the Code and grant of bali
with conditions,

I T Ny
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section (1), the Court may impose any condition which it
considers necessary—

(a) in order to emsure that su_ch person shall attend in
accordance with the conditions of the boad executed
under tins Chapter, or

(b) in order to ensure that such person shall not comumit
an olfence similar to the offence of which he is accused
or of the commission of which he is suspected, or

{c) otherwise in the interests of justice.”

39.6. It has been suggested® that a sub-section should be
inserted in section 497 to the effect that where the investigation
is delayed beyond 60 days, the accused {in non-bailable cases)
should be rteleased on bail. We may, io this connection, point
out that where the investigation is delayed®, the question of the
detention of the accused will come up for review automatically
before the Court; thc Court will be free to pass such orders as
it thinks fit, and is not preciuded from ordering releasc on bail
if that is an appropriate course in the circumstances of the case.
We do not think that a rtigid provision is necessary on this
subject,

39.7. Section 497(5) and section 498 relate to similar mat-
ters, and can be considered together.  Further, section 498 is a
composite section in which two distinct maters, which are not
closeiy conuected, have been put in one semtence. In the
interests of clarity? a rc-casting of these provisions appears {0
be desirable. The main ideas found in section 497(5) and
section 498 are—

(i) power of a Court which has reieased a person on bail
to dircct his arrest and to commit him to custody—
section 487(5), in part;

(i) special powers of the High Court and Court of Session—

{a) to order release of any person section 498(1),
second part; and

(b} to order that a person released on bail under
section 497 or section 498(1) be artested and
to commit him to custody—earlier part of section
497(5) and section 498(2};

(iii) amount of the bond not to be excessive, and power
of the High Court or Court of Session to reduce the
bail required by a police officer or a Magistrate—
section 498(1), in part.

It will be noticed that the first is a gemeral power conferred
on all courts; the second is a special power of the superior courts;
and the third is an ancillary power,

1F3(2}/55-L.C, Pt N1 8. No. 21 (Suggestion of Himachal Pradeak
Administration}.

2 See discussion relating to section 344,

3 CY. eriticism of section 498 in Amir Chand, AIR. 1950 E.P, 53, in
the judgment of Khosla J.

Delay in Investi-
gation,

Section 497 (5.
and section 458}



318

We propose to put the first as section 497(3A), so that it
will appear immediately after the first three sub-sections,—the
sub-sections which relate to release om bail. [In consequence,
existing sub-section (3A) will require re-numbering as sub-
section {3B)}.

The second will, in view of its importance, form a separate
section—section 497B.

The third may be retained in section 498,

Along with this re-arrapgement of the provisions, some
changes in their content are also desirable.

First, as regards the power of a court to cancel bail pranted
by it, the relevant part of section 497(5) is obviously
intended to apply to the High Court or Court of Session alse,
when bail is granted by that Court. The words “every other
Court”, however, create a contrary impression, and we propose
to substitute the words “any court” in their place, to correet
this impression. '

As regards the second proposition stated above, the power
of the superior courts fails under two heads——

(a) power to direct relcase on bai® and
(b} power to direct arrest of a person released on bail.

The power under head (a) above is expressed in section
498(1) where it says that “the High Court or Court of Sessian
may, in any case whether there be an appeal on conviction or
not, direct that any person be admitted on bail”. The words
“in any case” are, apparently, intended to emphasise that the
power is wide epough to embrace both baifable and non-bailable
offences. We think that the language should be made more
precise. ‘The power is meant to apply to a person accused of am
offence and in custody, and the words “admit to bail” have beep
judicially construed as having the same meaning as “release on
bailzll"

Lastly, the words “whether there be an appeal on conviction
or not" are unnecessary and confusing, and should be omitted.

The power under head (b) is now contained partly in sub-
section (5) of section 497, where it authorises the superior
courts to “cause any person who has been reieased under this
section to be arrested” and “to commit him to custody’—
partly in sub-section (2)—-where it authorises the superior courss
to “cause any person who has been admitted to bail (under
section 498) to be arrested” and “to commit him to custody”.
Together, these two cases cover caaceliation by a superior courts
of the bail granted to a persop—

(i) released on bail by an inferior court? in a case relating
to non-bailable offence; or

1 See discussion in Amir Chand, ALR, 1950 E.P. $3,
2 Section 497(5), in so far as jt relates to canceliation of bail by the
court which granted it, has been already dealt with.
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(i) released on bail in a casc where the release was ordered
under its special power by the superior court itself,

They do not cover conceliation of bail granted in a case rclating
to 2 bailable offence! under section 496.

Now, it is well-established that the High Court has power
to cancel bail even where it was granted i a case relating to
s bailable offence. The existence of this power of the High
Court has been put beyond doubt by a series of decisions of
the Supreme Court!, and of the High Courts®. The absence
of an express provision in this respect was described as a
“lacuna” it one of the judgments of the Supreme Court*, and
we think that, instead of ieaving the matter 1o the inherent
powres of the High Courts, it should be expressly provided for
in this Chapter, and the power could be given to Courts of
Session as well. For this reason, release under section 496 is
expressly proposed to be mentioned in the amendment which
we suggest regarding section 498.

As regards the third propositiop—amount of bail and reduc-
tion thereof—no changes are necessary in the substance of the
powers as provided in section 498(1).

A suggestion has been made by two High Court Judges® to
the effect that the trial court should aiso have power to cancel
bail at the closc of arguments, even if the bail was granted by
a superior court. We presume that the object behind the sug-
gestion is to cover cases where, at the close of the arguments,
the court considers it very likely that it will sentence the accused
to imprisonment. We would, however, prefer to leave the law
as it is. When the judgment is pronounced, the accused will
be required to attend the court to hear the judgment pro-
pounced.® Ordinarily, no serious mischicf could be cavsed by the
accused remaining on bail in the interval.

Where a Court ‘A’ grants bail in a case and the case is
subsequently transferred to Court ‘B’, can Court ‘B’ cancel the
bail granted by court ‘A’ ? This question arose in 2 Bombay
case?, where the High Court approved of the canceliation by
the transferee court. But the judgment lays stress on the in-
herent power of the court, and it was suggested to us that this
leaves the position doubtful, and that some clarification may be
desirable. We do not, however, think it necessary to suggest
ap amendment. As a general rule, it is implied that a trans-

1The scope of section 496 is somewhat wider, as it applies to “any
person other than a person accused of a non-bailable offeace”. But we
are concerned here with a person accused of a bailable offence.

2 Talah, (1958) S.CR. 1226; A.LR. 1958 S.C. 376; Ratila Bhaniji
A.L.R. 1967 §.C. 1639 (judgment of Bachawat J.).

Pampapathy (1967) 1 S.C.R. 115; ALR, 1967 §.C. 286 (Judgmem
of Ramaswarm J.}.

8 See for example Panna Lal AIR 1967 All 394, 397,

i Talab (1958) SCR 1226; ATR 1958 SC 176.

SF3(2)/55-LC. PL 11 8 No. 33(b), page 137, (& ti
High Court Judges). ) pas (Suggestion of two

6 Section 366(2).

7 Emp. v. Rourmal, LLR. 1941 Bom, 38; ALR. 1940 Bom. 41.
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feree court can deal with the case in the same manrner as the
original court, and this implication need not be expressed.

3%.3. in the light of the above discussion, we recommend
thai in s:xclion 497, after sub-section (3), the following sub-
section be mmserted 1 —-

"(3A) Any Court which has released a person  on
bail uinder sub-scetion (1) or sub-scction (2) may, i it
considers it mecessary so to do, direct that such person be
arrested and commit him to custody.”

Exisunz sub-section (3A) may be renumbered as sub-section
(3B} and eaisting svb-section (3) may be omitted. TInstead of
section 498, we may have the following sections—

“498. (1) A High Court or Court of session may

LiTClt——

(a) that any person accused of an offence and in
custody be relcased on baily or

(%) that any condition imposed by the Magistrate
whzn releasing any person on bail be set aside or
modiiied?, or

{e¢} that any person who has been released on bail
under clause (a) or under section 496 or section
497 be arrested and commit him to custody,

(2} Whrn a person accused or suspected of the commission
of an cofferz: punishable with imprisonment for a period which
may extend 10 siven years of more or of an offence under
Chapter Vi, Chapter XYY or Chapter XVTI of the Indian Penal
Codz, or of the ubetment of, or conspiracy or attempt to com-
mit, any such cffence, is released on bail under sub-section (1)
by the Hirth Court or Court of Session, that Court may impose
any conditinn whizh it considers necessary—

{a) in order to cnsurz that such person shall attend in
accordance with the conditions of the bond executed
ueder this Chapter, or

{b) in erder to ensure that such person shall not commit
an offence similar to the offence of which he is accused
or of the commission of which he is suspected, or

(c) otherwise in the interests of justice®.

“498A. (1) The amount of every bond executed under
this Chapter shall be fixed with due regard to the circume-
tances of the case and shall not be excessive.

(2) The High Court or Court of Session may direct
that the bail required by a police officer or Magistrate be
reduced.”

39.9. The suggestion for directing the release of a person
on bail prior to his arrest (commonly known as “anticipatory

1 See 36th Report.

2 Soe 36th Reporl. .
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baii"y was carciully considered by us. Though there is a com-
Mict of judicial opinion about the power of a Court to grast
anticipatory bail, thc majority view is that there is no such
powsr under the existing provisions of the Code. {The necessity
for granting anticipatory bail arises mainly because sometimes
influzntial persens try to implicatz their rivals in  false cawsesd
for the purpose of disgracing them or for other purposes by
getting them detained in jail for some days. In recent times,
with the accentuation of political rivalry, this tendency is show-
ing signs of stcady increase. Apart from false cases, where
there are reasonable grounds for holding that a person accused
o’ an offence is not likely to abscond, or otherwise misuse his
liherty while on bail, there scems no justification to require him
first to submit to custody, remain in ptison for some days and

theor apely for bail

We recommend the acceptance of this suggestion. We are
further of the view that this special power should be conferred
only on the High Court and the Court of Scssion, and that the
crder should take effect ot the time of arrest or thereafter,

In order to seitle the details of this susgestion, the following
deaft @7 a new section is placed for consideration —

“397A. (1) When any person has a rcasonable appre-
hension that he would be arrested on ap accusatiog of hav-
g commi.icg a non-bailabie offeace, he may apply to the
Hizh Court or the Court of Session for a dircction under
thiz section.  That Court may, in its discretion, direct that
n thr event of his arrest, he shall be relcased on bail,

(2) A Mugistraie taking cunnizance of an offence
against that person shall, while taking steps under section
204(1), cither issue summons or a bailable warrant as in-
dicated in tite direction of the Court under sub-section (1).

(3) If any person in respect of whom such & direction
is made is arrested without warrant by an officer in charge
of a police station on an accusation of having committed
that offence, and is prepared ecither at the time of arrest
or at agy time while in the custody of such officer to give
bail, such person shail be released on bail.”

We considered carefully the question of laying down in the
statute certain conditions under which alone anticipatory bail
could be granted. But we found that it may not be practicable
to exhaustively enumerate those conditions; and moreover, the
laying down of such conditions may be construed a5 pre-
judging (partially at any rate) the whole case. Hence we
would leave it to the discretion of the court and prefer not to
fetter such discretion in the statutory provision itself. Superior
Courts will, undoubtedly, exercise their discretion properly, and
not make agy observations in the order granting anticipatory
bail which will have a tendency to prejudice the fair trial of
the accused.
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39.10. With reference 1o section 499, various suggestionst-2
have been reccived by us regardiog the procedure for verifica-
tion of sureties, e.g., that in every case the court must make an
inquity regarding sufficiency of the sureties; or that house tax
and income tax receipts should be enough to vouch for solvency
of the sureties. In our opinion, these are matters which can
be more conveniently dealt with by rules and practice rather
than by elaborate provisions in the Code. We do not, there-
fore, suggest any amendment in this respect.

In consequence of the recommendation® rcgarding gramt of
bail with a condition, it is desirable to add the following sub-
section in section 499 :—

“(1A) Where any condition is imposed for the release
of any person on bail, the bond shall also contain that
condition.

39.11. No changes are needed in sections 500 to 502.

) Suggestion of the Intelligence Bureau, Home Ministry F.3(2}/55-L.C,
Pt. IV, §. No. 122.

2F3(2)/55-L.C, Part I, S. No. 33, page 99 (Suggestion of the
Government of U.P.).

3 See para. 39. above.



CHAPTER XL
COMMISSIONS FOR THE EXAMINATION OF WITNESSES

40.1. Chapter 40 lays down the procedure for issuing com-
missions for the cxamination of witnesses and for the execution
of such commissions. Different provisions are made in  the
Chapter for witnesses in the territories to  which  the Code
extends, witnesscs in arcas in India but cutside those territories
and witnesses outside India. 1t also provides for the execution
in India of forcign commissions.

40.2. Section 503 is the maijn section under which a com-
mission may be issued when the examination of a witriess is
pecessary for the ends of justice and his attendance cannot be
procured without an amount of delay, expense Or inconvenience
which under the circumstances of the case, would be unreason-

able. It has been suggested! that the following proviso may be
added to section 503 :—

“Provided that the accused’s counsel is present and the

expenses of the same are borne by the prosection or the
Government.”

As regard presence of the pleader, the Code already contains
a provision.* As regards expenses, while we do mot think that
an order for paying expenses should be made a condition prece-
dent to the issue of a commission in every case, we do appre-
ciate that the Court should have a discretion to require payment
by the prosecution of such expensesd as the Court considers
reasonabie to enable the accused and his counsel to participate in
the examination on commission. Such payment should however
be confined to cases where a commission is issued for the exami-

nation of a prosecution witncss, We recommend the addition
of a sub-section (2) as follows :—

“(2Z) The Court may, when issuing a commission for
the examination of a witness for the prosecution, direct that
such amount as the Court considers reasopable to meet the
expenses of the accused, including the pleader’s fees, be
paid by the prosecution.”

40.3. While the issue of a commission is discretionary under
the main paragraph of section 303, the proviso makes it manda-
tory where “the examination of the President or the Vice-Presi-
dent or the Governor of a State as a witniess is necessary for
the ends of justice.” The principle on which the proviso seems
to be based is that the head of the State should not he summon-
ed in Court. The proviso is mandatory. Even if the President,
the Vice-President or the Governor wishes to be examined in

! Home Ministry File No. 25/5/54-Judi, Appendix 1T, Ttem 43 {Sug-
gestien of Shei P. S, Sundarayya),

2 Section 506¢2).
73 For the present law as to costs, see Abdul, Aziz, ALR. 1958 Raj,
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the Court, that cannot be done.  The provise was cnacted in
1954 to override the view taken 1n a Punjab case! in which
rerusal by a special judge to issue a commission for the exami-
aation of a Goverror was upheld by the High Court. No change
is BECCSSAMY 10 the proviso.

43.4. Sub-rection (1} of section 504 provides that a com-
srgston for the caamination of a witness ia the territories to
which 1he Cuode extends chall be directed to the District Magis-
trate or Chief Precidency Magistrate within the local limits of
whose Jurisdiction the witness s to be found. Tn view of the
~eparation of powors such commissions should be issued to the
Cilef Judicial Magistrate. Even in the very rare cases in which
i Dxecuiive Muagutrate thinks it proper (o issue a commission,
it can be addressed to the Chief Judicial Magistrate. Sub-section
C1) may be amendzd to read as follows (—

“£1) If the witness i within the territorics t¢o which
this Code extends, the commission shall be directed to the
Chief Mctropolitan Magistrate or Chief Judicial Magistrate,
as the case may be, within whose local Jjurisdiction the
witaess is o be found.”

Mo amendments are aneeded in sub-sections (2) and {(3) of
the section.

40.5. In secuion 505(1), which rclates to the execution of
commissions, for “District Magistrate”, it will be necessary to
substitute “Chief Judicial Magistrate”, as a consequence of the
change proposed’ to section 504(1). There seems to be no
nced for a slightly different wording in sub-section (2) and the
two sub-sections may be combined.

Accordingly, sectiog 505 may be revised to read as
fellows 1 —

“505. Upon receipt of the commission, the Chief
Metropolitan Magistrate or Chief Judicial MWagistrate, or
such Metropolitan or Judicial Magistrate as he may appoint
in this behalf, shall sumnmon the witaess before him or pro-
ceed to the place where the witness is, and shall take down
his evidence in the same manner, and may for this purpose
exercise the same powers, as in trials of warrant cases
under this Code.”

The remaining scctions of this Chapter do not call for any
comments or amendments.

1 State v, Krishnaswami, ALR. 1954 Punjab 294.
2 See para. 4.4 above.



SPECIAL RULES OF EVIBENCE

G101 The framers of the Code were aware that tie cvidence
of certain cxports in the service of Governmient weuld be tre-
quently required 1o criminal courts, and if these cxperts were to
be treated as ordinary witnesses whose sworn statement in court
alone could be legal evidence, they wouid be spending most of
their time giving evidence.  Also, the rumber of such experts
was so smail that they could not be always convenicntly spared
for attending the courts.  Spzciul rules of evidence vicre therefore
framed for them. They are placed in Chapter 41 of the Code.

In {raming them, the cardinal rules of evidence have been
kept in view and the numbcer of experts kept al the minimum.
Thus, according to section 509, a civil surgenn or other medical
witness is now cxempted from appearing in the Court of Session
if he has given cvidence in the committing court; and his recorded
statement in that court is by a special rule made evidence at the
trial, the safeguard being that the trial court (i.e., the Court of
Sesston} can, if it thinks fit, summon and examipe the witness.
By section 5310, the report of a Chemical Examiner is  made
cvidence without the Chemival Examizer being at all calied to
give evidence in Court, again the safeguard being that he can
at the discretion of the Court be calied and examined. The same
rule applies to the report of the Chief Inspeciar of Explosives,
the Director of Finger Print Bureau or an officer of the Mint.
Various sugeestions have been made to include other experts in
this list. It is, we think, nccessary that we proceed 1n  this
direction with some caution, for, although past experience does
not show any abuse of these special provisions, it would he
unwise to make them geperal.

41.2. Regarding section 509, which cnables the Court of
Session 10 accept as evidence the statement of a medical witness
made in the committing court, it has been suggested! that the
ume of such experts could be further saved, if the report couid be
treated as evidence without the expert’s appearance in Court. We
do not think there is anything to be gained by such a procedure.
In a serious case, medical evidence can be all important, and a
court will rarely find it unnecessary to call the medical witness to
court to give oral evidence. On the other hand, there is consi-
derabie danger that the opinion of such experts may in such cir-
cumstances become somewhat irresponsible. An extreme sugges-
tion? made is that the report of a medical witness should be made
conclusive cvidence, a suggestion not worthy of serious considera-
ton.

1 Suggestion received through thbe Home Ministry—F. 3{2)}/55-L.C.
Pt ¥, C. No. 200,

% Suggestion received through the Home Ministry—F, 3(2)/55-L.C.
P V. C. No. 200
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41.3. Regarding section 510, the main suggestion is that many

include reports of other experts could with advantage be included, so that they could

other experts in
section 510,

Recommendation
in 25th Report.

be saved the need of appearing in Coust.  Thus, suggestioos have
been received for adding the following officers to those mentioned
in section 330{}) (—

(i) Techsical staff of the Veterinary College, Matbura!
(in reiation to reports as to whether flesh is of a cow or other
animal with reference to the Prevention of Cow Slaughter
Act);

(i) Government handwriting cxperts® and Government
medical officers® (the latter in relation to injuries report and
post mortem report),

(i) Director-General of Central Foremsic Laboratories
and Dircctors of $tate Foreasic Laboratories.t (It is stated
that though the term “Chemical Examiner” may include a
good portion of the work of the Director of Forensic Labo-
ratory, there may be other investigations like ballistics, phy-
sics or biology, which may not call for chemical examina-
Hon);

{iv)} Director and other technical experts of the Haffkeins
Institute;?

(v) Any expert of the Finger Print Bureau, instead of
oaly the Director.

41.4, As we have said8, it would pot be wise to make this
special provision applicable to every expert. The present provision
takes in only those experts who, because of their small number
and situation, require special treatment, and we are satisfed that
this consideration alone would justify it. a the present list are :-—

(i) any Chemical Examiner or Assistant Chemical
Examiner;
(ii) the Chief Inspector of Explosives;
(iii) the Director of the Finger Print Bureau; and
(iv) any officer of the Mint.

The report of any of these experts on any matter duly submitted
to him for examination or analysis is good evidence. We think that
responsible officers in the Government Security Press and the
office of the Controiler of Stamps stand in a very similar position,
The Commission has, in an earlier Report,” recommended that
a new section {section S09A) should be inserted in the Code,

1 Suggestion of Government of U.P, received through the Home
Ministry—F. 3(2)/55-L.C. Pt. Vi, S. No. 308,

2F, 3(2)/55-L.C. Pt. 1}, 8. No. 33, page 99.

3 Suggestion of Shri S. K. Sengupta District Prosecutor, Bibar, R,
3(2)/55-L.C. PL ), 8. No. 72

t Resolution of Conference of Imspectors-General of Police and com-
ment of the State Govermnment of Madhya Pradesh thereon (received
through the Home Ministry). ,

5 Supgestion of the Government of Bombay, received through the
Home Ministry—F. 3(2)/55-L.C. P 1, §. No. 3

8 See para. 41.1. above.

7 25th Report (Report on Evidence of Officers about forged stamps,
currency notes etc.}.

A(.
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coverinz the case of such officers. The need for a separate sec-
tion arose because the Commission felt it necessary to provide
that if any such expert is calied to court, he should not be com-
pelled to disclose any confidential information on which the report
micht be based, the resaon being that the disclosure of such infor-
matinn mav facilitate the forging of currency notes or revenue
stamps. The same consideration applies to the officers ol the Mint.

41.3. We propose that the new section 509A should be in the
followiny termis i—

“300A. (1} Any document purporting to be a report
under the hand of any such gazetted officer of the Mint or of
the india Sccurity Press! (including the office of the Con-
troller of Stamps) as the Central Government may, by noti-
fication in the Olficial Gazette, specify in this behalf, upon
any matter or thing duly submitted to him for examination
and report in the conrse of any proceeding under this Code,
may be used as evidence in any inquiry, trial or other pro-
ceeding under this Code, although such officer is not calied
as a witness.

(2} The Court may, if it thinks {it, summeon and examine
any such officer as to the subject-matter of his report:

Provided that po such officer shall be summoned to
produce any records on which the report is based,

{3) Without prejudice to the provisions of sections 123
and 124 of the Indian Evidence Act, 1872, no such officer
shall, except with the permission of the Master of the Mint,
the Controller of the India Security Press or the Controller
of Stamps and Stationery, as the case may be, be permitted—

{a) to give any evidence derived from any unpublished
records on which the report is based; or

{b) to disclose the nature or particulars of any that appli-
ed by him in the course of the examination of the
matter or thing.”

41.6. Section 510 will deal with other expert reperts where
security is not a consideration. We propose to add two more
experts in that ltist, namely,—

(i) the Dircctor of the Haffkeins Institute, Bombay; and
(ii) the Director of the Central Forensic Laboratory.,

We are not convinced that handwriting experts employed by
Government should be treated in the same way. Their evidence
is almost always subject 1o controversy and no special value can
be attached to their reports merely because the expert is cmployed
by Government. Nor can we justify the extension of this provi-
sion to cover ordinary medical or veterinary experts. The pro-
cedure here is very special and must be confined to special experts.

1 The Contiolier of Starps who is in charge of distribution is a pant
of the India Security Press. Printing of stamps is also done there.

33IMofHA /69

New section 509A

nroposed.

Evidence of offi-
cers of Miat ete,

Section 510
vised.

re-



Reports of cer-
wain Government
sclenttfic cxperts.

Secuion 310A and
511,

Section 5172,
amended,

328

In an carlier Report!, the Commission noted that section
510(2), as amended in 1955, makes it obligatory for the Coust to
summon the Chemical Examiner or other oflicer mentioned in sub-
section (1), if cither party so desires. The Commission regarded
this provision as unsatisfactory and recommended that it should
be left to the discretion of the court to summon such officers, We
aeree with this recommendation and are suggesting an amendment
o implement it.

Section 510 may be revised to read as {ollows :—

“310. (1) Any decument purporting to be a3  report
under the hand of a Government scientific expert 10 whom
this section applics, upon any matter or thing duly submitted
to him for examination or asalysis and report in the course
of any proceedine uader this Code, may be used as evidence
in any mquizy, irial or other proceeding under this Code.

¢2) The Court may, ¥ it thinks {it. suremon and examine
any such expert as to the subject-matter of his report.

(3) This section uppiies to the following Government
scientific eaperts, namely,—
(a) any Chemical Examiner or Assistant Cheniical Bxa-
miner to Government;

{b) the Chief Inspector of Explosives;
{c) the Dircctor of the Finger Primt Burcau;
{d) the Director, of the Haffkeins Institute, Bombay;

(c) the Director of a Central Forensic Science Laboratory
or a State Forensic Science Loboratory:”

41.7. No change is needed in sections 510A and 511.

41.8. Section 512 deals with a case which cannot be tried
because the accused person has absconded and there is no prospect
of his arrest in the near future. A Magistrate competent to try
or commit him for trial cam, in such circumstances, record the
evidence produced by the prosecution; and thut evidence can be
tater used at the trial of the accused when he is arrested, in case
the witness who made that statement is not available to give evi-
dence. This provision has proved useful. and does not need
amendment.

The situations in which evidence recorded uader sub-scctions
{1) and (2) of section 512 can be later utilised are described in
different terms in cach sub-section, but it appears that the disting-
tion is deliberate.  Sub-section (2) is meant for o case where the
offender is unknown and the offence is a seriovs cne. We do not
propose to disturb the distinetion,

We propose, however, that in sub-section (1)}, the words
“cannot be found” be added after the words “if the deponent is

i 14th Report, Vol. 2, puges §48-849, para. 26.

2 There are, at present, three Ceptral Forensic Science Laboratories
at Wew Delhi, Calcutta and Hyderabad, and State Foreasic Science
Laboratories at several places.



dead or is jncapabic of giving cvidence™, in order to mak: the
provision comprehensive, and also, for the word “attendasce”,
the word “presence™ be substituted.  These two amendments will
bring the wording ol this provision iuto conformity with that of
section 33 of the Poidence Act,

It was furthor sugzested to us that the situation  where  the
deponent is kept out of court by an adverse party should also be
covered by this provision. It would obviouslty be difficult to
determine who is an adverse party and there would be allega-
tions and counter-allegations which are bound to create difficulties.
This suggestion was therefore not accepted.



Introductory.

Section S14(1)

CHAPTER XLII
BONDS

42.1. Chapter 42 of the Code contain provisions for bonds,
or rather for the forteiture of bonads, while the provisions for
‘he execution oi bonds of various kinds are to be found scatter-
ed al! over the Code. The main provision regarding forfeiture
s in seciion 514, which, in substance, says that if a bond is fer-
feited to the satisfaction of the court conccrned, the penalty
mentioned in the bond may be recovered from the party liable
10 pav it, and the mecde of recovely mentioned is attachment
and sale of movable property, and, failing that, by sending  the
party concerncd 1o civil jail for six months.

472 Sub-scction (1) of scction >ld empowers the Court
by which a bond has been taken or a Presidency Magistrate
or Magistrate of the first class, to order its forfeiture, il salisfied
that its terms have been violated; and when the bond is for
appearance before a Court, the Court has similar powers. A
doubt has sometimes arisen! whether, in the case of a bood
for appearance in a particular Court, that Court alone can for-
feit it or whother any Magistrate of the first class has the power.
As a matler of policy, we think that this power should, in the
case of u bond for appearance before a Court. he coafined to
that Court, s that Court is in the best position to judge the
gravity of the breach of condition causing forfeiture.  Occasion-
ally, some doubt has also arisen?® whether a bond for apprarance
hefore a Court can be forfeited by the order of a Court to
which the case was fater transferred. [t is only proper that
the transferce Court should have the same power to deal with such
4 bond as the first Court had when the case was in that Court.
We pronose to clarify both these points by a suitable amend-
ment.

It has been suggested® that, apart from the beonds mentioned
in the Code—and they are mainly for appearance in Court or
for good behaviour or for keeping the peace—a provision
should he made to authorise the police to fake 2 bond for the
production of movable property in Court in case the nreperty,
hecruse of its bulk or other reason, cannot conveniently be
removed from where it happen to be. The aormal proceduret
is thar the police seizing any property must report the seizure
to a Magistrate who can then make such order as he thinks fit.
It may, however, happen in certain circumstances that the pro-
perty cannot be at once seized in a physical sense, and it may

t Hardwari Lal v. The State, AR, 1959 AllL 751

2 Afretagi-Mid-Din, ATR. 1926 All. 297, Baffabh DPas. ALR, 1943
pom. 178, 173 (DB}, Karali Charan Chatierjee. A TR, 1949 Pat. 196,
197.

3 Suggestion of the Government of Madhya Pradesh received throuwgh
the Home Ministry {F. 3(2)/55-L.C. Pt. iV, $. No. 65}

4 See section 523,



be uscin! to provide that the police may let it remain in the
Cusiw of @ surety on his cxecuting a bond to produce the pro-
pery in Court when asked to do so. Once such 2 provision
s made, it would be quite simple to provide for the itorfeiture
of the bond.  We suggest, therefore, that section 523 should
he suitably amended to provide for such a bond. As lfar as
wocticn 514¢1) is concerned, any such bond should be equated
i0 a tond for appcarance belere a Courl.

We nay meniiop two more suggestions which  we have
qot found it necessary to adopt. One is? that a provision should
ne made for the forfeiture of a bond which Government some-
times takas under scction 401 from a person whose sentence
Government decides to suspend OrF remit.  Such a bond is not
mentioned in the Code, nor is it taken by a Criminal Court,
and i- wouid be hardly proper to provide for its forfeiture
through a Criminal Court. The second suggestion is that the
Jiability vi o surety in respect of 2 bond should not be enforced
if the principat hus in respect of that bond paid the penalty”
Wa (|~ net think. however. that the ordinary rule® that the
liabilizy of @ surcty should be co-extensive with the principal’s
lisbiliiv should be applied to criminal jurisdiction, where the
object of a bond is different.

423 We note that a Maharashtra amendment* of the Code
has remiaced the existing sub-sactions (2) and (3) of section
514 by a simple provision which equates the procedure for
recovery of the penalty under a forfeited bond with the procedure
for the recovery of a fine imposed by a Court. We propose 10
adopt this amendment in the Code.

42 4. We propose accordingly that sub-sections (1), {(2)
and (3% of section S14 be replaced by the following:—

(1} Whers a bond under this Code is for appearance,
or for production of property, before a court and it is
proved to the satisfaction of that Court, or of any Court
o which the casec has snbsequently been transferred, that
e bond has been forfeited,

or where, in respect of any other bond under this Code,
it is proved to the satisfaction of the Court by which the
nond was taken, or of any Court io which the case has
subsequently been transferred, or of the Court of any
Mag:'jstrate of the first class, that the bond has been for-
feited,

e court shall record the grounds of such proof, and
raay call upon any person bound by such bond to pay

Y Af Homi v, Deputy Commissioner, ALR. 1953 Pat. 302, 305, The
case want up 0 the Supreme Court on appeal : ALR, 1955 S.C. 478,
£195%) 3 S C.R. 7% but this point was in issue. As to another case in
which such a hond was taken, see Sohan Singh, ALR. 1955 Punj. 156
DB,

2See Nerain Sahai v. Emp.. ALR. 1946 AR. 333, 336, (F.B.) in
which conflicting decisions on the point are discussed.

4 See section 128, Contract Act.

4 See Maharashtra Act 22 of 1960, section 2.

Section 514, (
and {3). 2
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the penalty thercot or 10 show cause why it should not be
paid.

Fapleaation — 5 condition in a2 bond for appearnace,
or fur production of property, before o Court shall be
construed s including a condiiion for zppearance, or as
the casc may boe. for production of property, before any
Court to which the case may subsequently be transfer-
red.

{21 0f suflicient cause is not shown and the penally
is not paid, the Court shatl procecd v recover the same
as i such penalty were a fine imposed under this Code.”

2.5, Sub-section (4) of section 514 provides that if the
cotialty 15 onot paid and cannot be recovered by altachment and
sale of property, the Court may order the person, who is bound
vnder the bond, to imprisonment in civil jail for six months.
We fecl that imprisonment n thesg circumstances s out  of
seceord with mwodern thinking and propose to omit sub-section
(4},

42.6. Scction 515 provides for appeals against orders passed
under section 514 by Magistrates. These are, at present, made
appealable to the District Magistrates, but in view of the sepa-
cation of the judiciary we consider that all such appeals shonld
lic to the Session Judge.

Section 315 may accordingly be revised to read as follows :—
“315. Al orders passed under section 514 by any

Magistrate shall be appealable to the Sessions fudge, or, if
not so apnealed, muay be revised by him.”

v



CHAPTER XLIII
DISPOSAL OF PROPERTY

43.1. Regarding tne disposal of property, Chapter 43 pro-
vides for the passing of interim orders for the custody and
disposal oi the property pending inquiry or trial and of final
orders at the conclusion of the inquiry or trial.

The property in respect of which such orders can be passed
may be—(i) property regarding which an offence appears to
have been committed, or (ii) property which appears to have
been used for the commission of an offence, or (ii) any property
or docuiment produced before the court or in its custody.

There are detailed provisions in regard to property seized
by the police. Such property, again, may be of various classes,
such as!, articles found upon search of a person arrested,> pro-
perty alleged or suspected to be stolen, or® property found under
circumstance which create suspicion oi the commission of an
offence.

The modes of disposal of the property are, again, numerous,
and the particular mode is, for obvious reasons, leit to the
discretion of the court. Thus “disposal” of the property may
be by destruction. confiscation delivery to any person claiming
to be entitled to possession of the property. restoration to per-
son dispossessed, or saie, etc.

43.2. Section S516A provides that when any property regard-
ing which an offence appears to have been committed or which
appears to have been used for the commission of any offence,
is produced before any Criminal Court during any inquiry or
trial, the court may make such order as it thinks fit for the
propet custody of the property pending the conclusion of the
inquiry or trial. The court is empowered to make such interim
order because, In some cases, it becomes necessary to preserve
the property either as evidence* or in order to make a proper
order after the casc is over.

43.3. In a suggostion® received by us, it is stated that seme-
times property attached (i.e. property seized) in criminal cases of
hﬂati'w criminal breach of trust etc. is attached by civil courts

'so and mr)roprmted in execution of decrees colluswe]v obtamed

1 See sections 51, 53 and I‘iafZ)

2 See sections 51, S4(1), feurthly, 94(1), 98(1), 165(1) read with
163 end 550, The chrorm‘sogical order is sections 54, 51, 550 and 528.
See discussion in Kasturi Lal, ATR. 1965 S.C. 1039, 1043, (1965) 1
S.C.R. 375. As to procedure, see section 103(2).

3Se0e soctions 8471) to 99A, 165 and 554, As to procedure see
~ection 103, L.

1 Sce Rajendra v. Sama. AJVLR. 1931 Cal. 455, 456 (Rankin C.J. and
Costello 1.).

5F, 4(2)/55-L.C. Part I, S. No. 59 (Suggestion of District Govern-
ment Counsel. Moradabad).

Introductory.
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civil court in cer-
tain cases.



Documentary and

material exhibits
in the inquiry or

trial,

Amendment
soetion SIHA.,

Section 517(1).

Disposal of
MORLY.

of

334

against the accused. [t is suggested that it is necessary to pro-
tect such mouey from attachment by civil courts, and for this
purpose provision should be made in section 516A, that pend-
ing the conclusion of the inquiry or trial, such property shail
not be lizble w0 z2ttauchment under orders of a civil court, and
ater the conclusion of the trial, it shall be subject to the csders
of the criminal court.

We are pot in favour of the suggestion. The correct pro-
cedure in such cases would be for the complainant or inform-
ant (or other person claiming to be the owner) to file a claim
or objection under the Code of Civil Procedure,! in the pro-
ceeding for attachment. There is no need to amend section
316A, for the purpose.

43.4. Section 516A does not cover all property that comes
into possession of the Court for the purposes of an inguiry
or trial.  For instance, property which is produced merely as
evidence of crime is not covered. In many States, express
provision for the disposal of such property is not necessary
stnce the High Court Rules provide for interim custody aad
final disposal of all documents and articies produced before
any Court for the purpose of evidence. These are marked as
documentary cxhibits or material exhibits. But it will be
noticed that (his class of property is  expressly mentioned in
section 517(1). There may be some States where the High
Court Rules do not provide for the custody and disposal of
such property. We therefore suggest that section 316A should
be made comprehensive so as o include material and docu-
mentary exhibits in the case which may not have been used
for the commission of the offence or regarding which no offence
may appear to have been committed.

43.5. The opening clause of section 516A may accordingly
be amended to read—'"When any property is produced before
any criminal court during amy inquiry or triai”.

43.6. Section 517 empowers the Court to make, at the
conciusion of an inquiry or trial, orders for the disposal of
any property of document (i} produced before it, or (ii} ia
its custody, or {iii) regarding which any offence appears to
have been committed, or {iv) which has been used for the
commission of any offence. The terms of the section are wider
than those of section 516A, The four classes of property are
listed disjunctively, so that, provided the inquiry or trial has
come to an end, and the property falls within any one of the
four ca‘egories, the Court has judsdiction to pass orders under
this section.?

43.7. Diflicuitics arise in practice when a Criminal Court
has occasion to pass orders under section 517 for the disposal
of money, e.¢. hank notes or curreacy notes, Where there is
doubt as to who is really entitled to possession, and the Criminal

1 5¢e Order 21, Rule 58, Code of Civil Procedure, 1908,
2 See Bhimji v. Emp.. ALR. 1944 Nag 366, 367, The history of the

section is traced in “Disposal of Property” {(1903) 8§ C.W.N. (Journal}
43, which criticizes Surendre v. Rai Mohan, 1.L.R. 30, Cal. 690, €92,
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Court maxes an awnder to the best of its judgment lcaving L
doubtini cuustion of titic to be decided by the Civii Court,
the property raay dizappear beiore an efiective decision of the
Civil Courl is obrained.  To quole from a judgmentt ol ihe
Andhra Prades High Court i—

w1 cuses like the present. where it is extremely doubt-
i whother the petitioner and his co-accuyed urg really
emitiod 10 possess.on of the currency notes, if they should
be, in pursuance of e normat rule, altowed to take back
hese potos, the persons who might really be entitled there-
to raay, oven i they cuccced 1o the Civii Court, be
unabie to recover the property from the petitioner. The
nroperty may. in lhe meanwhile, vanish into thin air. It
‘s doubtlul even if the Civil Court could direct the dis-
posal of these moncys with it, pending adjudication of the
richt to them.

I think it is desirable that the Criminal  Procedure
Code  hould make a provision applying to cases like this
one, tor instsnce, enabling a Magistrate to keep the pro-
perly with him for a definite period of time, pending the
Alina of o civil suit refating 1o it, and directine im0
deliver the properly to the Civil Court on beins asked
hy that Court, aiter the institution of the suit. There mav
atiernatively be a provision placing it at the d'sposal of
the Government, pending a suit. 1f very valuable movable
praperty is, under the general rule, returned 1o persons
who may not be really entitled to if, serious loss may
result to the true owners, because it can disappear very
casily.”

In that case, the Hizh Court rejected the argument that such
a power ulready cuisted, and dissented from the cases® cited
in support of that argument.

43 8. A Bar Councit has suggested that section 517 to 520
should be simplified on the following lines. In cases of convic-
tion of the accused, the property should be directed to be hand-
od over to the owner. [f there is a dispute as to ownership,
the court should hold a summary inquiry and, if unable to
came to a decision, refer the matter to a <civil court whose
decicion will be followed. If the trial ends jn acquittal, the
property should be handed over to the person  from whose

session it was taken. But if such person was an accused
aud he disclaims any ownership of property, the property should
he handed over to the owner. In such a case securiy should
be taken from the party to whom it is given. The appellate
or revisional court may be statutorily required fo pass an order
either of confirmation or reversal of the order pasted by the
tria! court when such court disposed of the main criminal case.
A right of appeal may be given to the party aggricved by the

1 Tenali Sitinh v. Stare, ALR. 1957 AP, 1024, 1026 paragraph 11
{PRimasankaran J.}

9 Mutioh ¥, Vairaperumal AJLR. 1954 Mad, 2i4; Kedar Nath v.
Mohamed Siddig ALR. 1924 Cal. 455, 456.

Suggestion by a
Bar Council.
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order, in case no appeul o1 revision petition is filed against the
conviction of acquitial of the accused.

43.9. The principles to be deduced from reported decisions
reparding the Court’s power under this section may be sam-
vuarised as fellows (—

(i) The ordinary rulc iy, that if the accused is acquitted
0. an oftenee regarding property, the court must
restore the property to him if it was  recovered
from his possesston.'  The criminal court should
oot cnter o questions of title in respect of pro-
perly.

(it} The ruie is the sume as regards cash and currency
notes.”

(iii1) QOrdinarily. the court would not be justified in de-
taining the propurty till the decision of the Civil
Courls.®

{iv} An order for indefinite detention in court custody
or in the custody of ome of the parties copditional
on a civil suit. would not be desirablet The
varicus possible courses to be adopied were apalysed
1m a Madras case$

(v) Even a conditional order of restoration does mnot
scemr 10 be contemplated in ordinary cases. The
contrary view wuas. however, taken in one cose.’

4310, In our opinion. it is not advisabie to imsert a pro-
vision as suggested m the Andhra Pradesh case. Such a pro-

vision would go apuinst the scheme of the Code, which com-

templates final orders as to disposal by the criminal court cither
under section 317 or under section 518 read with section 523.
It may ke left to the discretion of the aggricved party to move
the civil court and obtain interim protection of the property,
til] final adijudication about its title. For the same reason we
arc not in tavour of the radical revision of the existing section
suggested by the Bar Council.

43.11. Sub-scction (2} of section 517 provides that when
a High Court or a Court of Scssion makes an order under sub-
section (1) and cannot deliver the properly to  the person
entiticd through its own officers, the Court may direct the order
to be carried into effect by the District Magistrale,  Since 2

T Sutrar Al v, Afzal Mohamned, (1927) LLR. 54 Cal. 283, 285;
ATR. 1927 Cal. §532; Srinivasamoorthi v, Narasimhulu Naidn, (1927)
FL.E. 50 Mad. 916, 919; ALR. 1927 Mad 797, 798,

L Puvhiliar Singh v, State, ALVR. 1953 SC. 508; In re Pandharial,
FLR. 40 Dem. 186; ALR. 1915 Bom. 265, distinpuished in Akshoy
Kunmr v, Mava Kongr A LR, 1949 Cal. 346,

3 Ravirein v, Muokhenji Dwarka Prasad, ALR. 1937 Pat. 591, 592
Koanghe Val v ffinarkst Pradesh Admivistration, ATR. 1963 HP. 45
tReviews casa-law),

7 Oheorvutions in Afogd, Yusuf v, Krisimg Mohan, ALR. 1938
Cl 37, 20

B A futiiah v, Vairnpervemned, ASR 1954 Mad., 214, 215 {(Reviews
case-law ),

8 Chenpa Reddi v. Ramaswamv, AR 1915 Mad. 588
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High Court scldom trics a case itscif and the ordinary original
turisdiction of Hieh Courts is 10 be completely abolished, this
provision iv practically unnecessary for them. A Sessions Court
alse: shiould have no diflicaly in getting its order for the delivery
ol pronerty o a specitied person effected through its own officers.
W therelore provese 1o omit sub-section {2).

43120 fn seciion 317430, the peniod of one menth may
bo icrcasad to two aopths, singe the pened of limitation is
now more thanp one meath for certain criminal appeais. Though
I osmue casos i is 99 Jdays, an increasc to two months will
ty crable o party angrieved by an order passed under
STTH) o abtiin slay or modification from the appellate
stonal Court. The anpeal mentioned in section 517(3)
wii include wn dndependent appeat against the order regarding
dispasal of propesty as well a< an appeal in the main case. No
claboration 1y this resnoct ‘s necessary here, in view of the re-
vritt of section S20 we are proposing below,

suffic

ST

A3.43. Sub--cottop (4) s put jn oa nogative  form and
states that nothing in this section shall be deemed to pro-
hibit any Court from defivering any property etc.  The object
i~ to eaable o Court ty dehiver the property to any person on
his furnishing sufficient <ecurity to produce the property if and
when required. it appears desirable to put this in the positive
fornr. Siace an order made under sub-section (1) is lable
to be modified or set aside in revision as well as on appeal, the
woerds Mor in revisen™ should he added at the end.

43.14. Section 518 cmpowers a Court, instead of inquiring
into the matter und pessing a definite order uader section 517
t 1), to send on the property to the district  Magistrate or o
a Sub-divisional Mugidrate, and the Jatter is authorised to dis-
puse of the property in the manner provided in sections 523
ty 525 Functione under the latter sections are ot present
ciercisuble by Execufrve wn well as Judicial Mawmistrates, bat
since these are esscdinally judictal fuactions, we are proposing
that tie police should  report any seizure of properiy to the
apprepriate Judicia! Magisirate and not to an Executive Magis~
trate.  Consequently, the delegation under section 518 should
also he o the Chief Judicin!  Mapgistrate  instead ol “t0 the
Distyict Mazistrate or to a Sub-divisioral Magistrate™, With
1his change it i< clear thet the delegation should be available
onty to » Court of Sossion and not to any suhordinate Court.
lwseud o0 2 ~epurate section. this provision  for  delceation
should propailv e male in vection 517 jieglf,

A31S. B Qs aceondingly nroposed that sections 517 and 518
ey Loocombied and raviied ag follows —

“517. (1 When onoanguity or 2 tial in any Criminal
Court 15 conctuded. the Courg may make ~uch order as it
thinks fit for the disposal, by desiruction, confiscation oo
delivery o any roreop claimiag to be enttied to possession
thereof or otharwise, of any property or document pro-
duced hefore it or in its custody, or regarding which any
offenee appoars 0 have been committed. or which has
heen used for the commission of any offence.

Section 517 (3).

Section 517 (4).

Section 518 M.

Section 517 and
518 combincd and
revised.

Order tor dispo-
sal of property at
conclusion of
trial.
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{2) An order may be madc under sub-section (1) for
the celivery of any property to any person claiming to be
entitied to the possession thereof, without any condition
or on condition hat he executes a bond, with or without
suUTities, to e sabsiaction of the Court, engaging to res-
tore such proper'y o the Court iF the order made under
sub-section (1 s modified or et aside on  appeal or
revision.

(3) A Court of Session miy, instcad of itself making
an order under sub-section €1), direct the property to be
delivered to the Chief judicial Magistrate who shall there-
upon deal with it in the manner provided in sections 523,
524 and 525.

(4) Except where the property is Livestock or is sub-
ject to speedy 2nd natural decay, or where 2 bond has
bren executed m pursuance of sub-scction (2}, an order

ade under sub-section (1} shall not be carried out for
two months, or when an appcal s presenied, until such
appeal has Boen disposed of.

(3) In ihis section, the term “property” includes, in
the cusc ] property regardling which an offence appears
to have heen oommitted, not only such property as has
becn originally in the possession or under the control of
any party, but aico any property into or for which the
sume may have been coaverted or exchanged, and anything
acquired bv such conversion or exchange, whether imme-
diatcly or otherwise.”

43.16. No changes are required in section 519,

43.17. The language of section 520 is somewhat ambiguous,
and there is a conflig; of judicial decisions? on its interprefation.
One vicw is that no independent right of appeal is conferred
on any party against an order passed under any of the three
preceding sections, but where a regular appeal is filed against
the judament of the trial court, the appellate court, while dis-
posing of the appeal, may exercise the powers conferred on the
trial court by those sections, The other view is, that section
520 confers an independent right of appeal on z party agerieved
by an order passed under those sections. irrespective of whether
the judement of the trial court is or is not challenged in appeal.
Therc is a similar conflict of decisions? on the interpretation
of section 522(3).

43.17a. 7 there was no intention to confer an independent
richt of appeal on an agerieved party, there wounld have been
no necessity to make an express provision as in section 520.
Fverv anpcllate ¢ourt has the power to poss censequential and
incidental ordess by virtue of clause (d) of sub-section (1) of

1 Sharfnddin v, Sirainddin, AYR. 1961 Orissa 121, 123, (Reviews
casax): Sheoda: v, Pir Das. ATLR. 1963 Pun. 167, 168 (Reviews cases):
Shantaram v. State. AIR, 1961 M.P. 1, 2. Ram Abhilakh v. The Stare,
AR, 1961 Al 96

2 Savlaram v. Dhyaneshwar, ALR. 1942 Bom. 148 (Reviews cases};
Subramania Ganesan, AIR. 1950 Mad. 665 (Reviews cases); Hari Sahu,
AJLR. 1951 Orissa 30 {Reviews cases).
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section 423. Similarly, a court of revision, by virtue of section
439¢1), has the sadic powers ds an appellate court; and hence
whore the main judgment of the trial court is challenged by
wiy of revision, that court alse may pass consegquential and
inicidental orders for disposal of the property, even though such
orders may involve modifying or altering the order of the trial
cour: passed under section 517

Apart {rom these considerations, we thiok that an indepen-
dent right of appeal must be given, because the parly aggrieved
by an order under section 517, 518 or 519 may not be the same
as the party aggrieved by the main judgment. Thus, If in & prosc-
cution under scction 411 ol the Indiau Penal Code, the case ends
in acquittal and the trial court directs the alleged stoien property
to be returned to the accused, the State may not care to prefer
an appeal aguinst ihe order of acquiital.  But the informant
may desire o chailunge the order for disposal of property on
the” eround that it was his propesty and wrongfully taken away
from his possessien. Unless an independent right of appeatl
under section 517 iy conferred on him, he will be without any
direct remedy.  Phen aguin, there may be insiances  where,
apart from the informant or complainant and the accoused, there

may be a thitd party who may be entitled to possession of the
property or to compersation as provided in section 519, He
may be aggrieved by the order passed by the trial court under
any of the three preceding sections, and he will be without any

remedy unless an express right of appeal is conferred.

43.18. Wo therefore propose that scction 520 should be
altered, conlesring o right of appeal on any person aggrieved
by a court’s order under scction 517 or 519. This appeal
should lic to the court to which appeals ordinarily lie from
convictions by the trial court, and on such appeal, the Appellate
Court should have the powers now specified in  section 520.
At the same thme. i the main judgment or final order in the
original case goes up in appeal or in revision or in a death
senience case for copfirmation by the High Court, the Court of
appcal. confirmation or revision should obviously have he same
powers. [From the practical point of view, it dogs not scem
necessary that a Court of reference should be included in section
§20 or in sub-section (3) of section 522].

43.19. in makine this proposal we are conscious of the
awkwardness invoived in two courts dealing with the same subject
which may hoppen in some cases. Thus, when an appeal
against the main judgment is pending before the appeliate court
and the aggricved partly also files an appeal under section 520
against the order passcd under section 517, it is to be expected
that both the appeals will be heard and disposed of by the same
court al the same time.  This will avoid conflict of findings on
the main itsues involved in the case. But it may sometimes
happen that the appeal under section 520 is heard after the main
appeal is disposed of. In the former appeal, the court will be
concernied solely with the correctness or othcrwise of the order
for disposal of the property, and not with the findings of the trial
court in the main case. In any event, the appellate Court’s order
for disposal of the property under section 517 or 519 canoot
affect the finality of the order of acquittal or conviction passed in
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the main case cither by the trial Court or by the Court of appeal,
confirmation or revision.

Where a first class Magistrate passes an order of acquittal
and an order for disposal of preperty under section 517, appeal
against the order of acgquittal will be to the High Court, whereas
the appeal against the later order will be to the Court of Session.
Again, where the Magistrate passes a non-appealable sentence,
it may b. challenged in revision in the High Cou-t, whereas the
order under section 517 will be challenged before the Court of
Session, In such contingencies, it should be left to the discre-
tion of the superior court concerned, (whether moved by the
partics or not}, to pass appropriate orders with a view to avoid-
ing prejudice to any party till the final disposal of ali matters in
controversy. There are decided cases where principles have been
laid down for meeting these contingencies, and it will be inadvis-
able and also impracticable to incorporate them in section 520.

43.20. We accordingly propuse that the oxisting section 520
be replaced by the following i

“520. (1) Any person aggrieved by an order made by a
Court under section 517 or section 519, may appeal against it
o the Court to which appeals ordinarily lic from convictions
by the former Court,

{2) On such appeal, the Appeilate Court may direct the
order to be stayed pending disposal of the appeal, modify,
alter or annul the order and make any further orders that
may be just,

(3} The powers referred to in sub-section (2) may also
be cxercised by a Court of appeal, confirmation or revision
while dealing with the case in which the order referred to
sub-section (1)} was made.”

43.21. No changes are required in section 521.

43.22, Under section 522 the Criminal Court is cmpowered
to restore possession of immoveable property to any person who
has been dispossessed of it by force, show of force or criminal
intimidation. A suggestion has been made to us that in manay
cases possession is taken without use of force in the absence of
the original owner and consequently he cannot get the speedv
remedy provided for in section 522. We, however, consider that
the essential requirements laid down in the section hefore a Cri-
rainal Court could order restoration of possession of immoveable
property ought not to be interfered with, because we  feel  that
any whittling down of these requiremenis is likely to result in
the misuse of the power.

43.23. While section 522 enables the Criminal Court to order
resloration of possession to the person who has been forcibly
dispossessed of the property, it does not indicate how exactlv
this order is to be carried out. In the absecnce of an express
power to evict by force, if nacessary, the person in actual pos-
session of the property, it appears that the order of the Court
under this section may remain iceflective. We think this defect
should be removed by a suitable arnendment.
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43.24. Sub-section (3} of scction 522 provides that an order
under subd-section (1) may be made by any Court of appeal,
confirmation, refezrence or revision.  “This is to meet cases where
the trizl court has failed 1o make an order under sub-section (1)
and [t appears to the Court of appeal or revision that such an
order ought to be made in the interests of justice. There is a
conflict of decisions as to whether the period of one month from
the date of the conviction which is mentioned in sub-section (1)
also apnlies to the Court of appeal or revision.?  This conflict
should he -et ot rest by a slight re-woiding of sub-section (3)
indicating that the Court of appcal, confirmation, reference or
revision may make such an order while disposing of the appeal,
reference or revision, as the case may be,

43.25. As in the case of orders for the disposal of property
under section 517 and 519, it is desirable that an independent
right of appeal shonld be conferred upon any person apgrieved
by an order muade wnder section 522(1); so also the Court of
appeal, confirmation or revision dealing with the main case
should have the power to modify, alter or anmul an order made
by the trial court under this section.

43. 26, We accordingly propose that section 522 be revised a-
follows :—

“522. (1) Whenever a person is convicted of an offence
attended by criminal force or show of force or by criminal intimi-
dation. and it appears to the Court that by such force or show
of force or intimidation any person has been dispossessed of any
immoveable property, the Court may, if it thinks fit, order that
possession of the same be restored to that person after evicting
by force, if necessary any other person whe may be in possession
of the property.

Provided that no such order shall be made by the Court more
than one month after the date of the conviction.

{(2) Where the Court trying the offence has not madc an
order under sub-seetion (1), the Court of appeal, confirmation or
revision may, if it thinks fit, make such order while disposing of
the appeal, reforence or revision, as the case may be.

(3} Where an order has heen made under <ub-section (1)
the provisions of section 520 shall apply in relation thereto  as
they apply in relation to an order made under section 519."

43, 27. Section 523(1) deals with two different matters. First
it lays down that scizure of property by a police-officer shail be
forthwith reported to a Magistrate in certain circumstances, and
then it goes on to provide for the disposal of such property by
the Magistrate. T

Seizure of property is to be reported by  the  police-efficer
when it is either under section 51 upon scarching an  arrested
person. or under section 550 which empowers any police-officer
to seize any nroperty which may be alleged or suspected to have

I (aY Mari Salue. ALR. 1951 Orissa 30,

€bY Krishman v. Krishnakurhy, ATR. 1960 Kerafa 348 (Reviews
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been stolen or which may be found under circumstances which
create suspicion of ihe commission of any offence. Thete are
various other sections i the Code which also empower the police
to seizz properiy, c.g., during the investigation of an offence, and
most of these provi-ions contain the requirement that the police-
ofiicur shonid roporl the seizure 1o a Magistrate. It would there-
fore be botter it swetion 523(1) generally referred to all cases
whore tire scizure of property by a police-officer is reported to a
Magistraie and nop only to seizure under scetions 51 and 550
Whace such properiy is produced before any  Criminal Court
during an inquiry or trial, it will be dealt with under  scetions
516A to 5272, Tnis class of property may be excluded from the
scope of seetion 323¢4). This sub-section may accordingly be
revised as follows —

“{1) Whenever the seizure of property by any police-
officer is reported to a Magistrate under the provisions
of this Code, and such property is not produced
before a Criminal Court during an inqguiry or trial,
the Magistrate may make such order as he thinks
fit respecting the disposat of such property or the
delivery of such property to the person entitied to
the po-session thercof, or if such person cannot be
ascertaned, respecting the custody and  production
of such property.”

43. 28. Sub-scction (1) of section 524 provides that where
no person is able to establish his ¢laim to the property or where
the person in whose possession the property was ound is unable
to show that it was legally acquired by him, the propertv shall be
at the disposal of the State Government and may be sold under
the orders of the Magistrate. Sub-section (2) further provides
that cvery order passed under this section shall be appealable.
From the wording of sub-section (2) it seems that it is the order
of the Magistrate directing sale of the property that is made
appealable: whereas it is really the implied and anteccdent direc-
tion of the Madistrate placing the property at the disposai of the
State Goverpment that is, and has to be. appealable. After the
Magistrate has made a lawful order that the property shall be
at the disposal of the State Government, there is no need to pro-
vide expresslv that it may be sold under the orders of a Magistrate.
It is accordingly proposed that section 524 may be revised as
follows :—

“524 (1) Tf no person within such peried establishes
his claim to such property, and if the person in whose posses-
sion such property was found Is unable to show that it was
fegally acauired by him, the Magistrate may bv order direct
that such property shall be at the disposal of the State Gov-
ernment.

(2) An appeal shall lie against any such order to the
Court to which appeals ordinarily lie from convictions by
the Mawnistrate.”

43.29. No changes are required in section 525.



CHAPTER XLIV

TRANSFER OF CRIMINAL CASKS

44.1. Sub-section (1) of section 526 seis out elaborately the
circumstances in which a High Court may order transfer of a
case or appeal from one subordinate Court to another or from
any subordinate Court to itself. In contrast, the analogous pro-
vision made in section 527(1) empowering the Supreme Court to
transfer criminal cases and appeals is very simple: it may direct
transfer whenever it is “cxpedient for the ends of justice”. Ot the
five clauses in section 526(1), clause (c)—"that a view of the
place in or ncar which any offence has becn committed may be
required for the satisfactory inquiry into or trial of the same”—
would seem to be a minor and ugimportant matter, and in any
event covered by the more general provision in  clause (d). By
way of simplification, clauses (c), (d) and (e) may be combined
as follows :—

“(¢) that an order under this section is required by
any provision of this Code, or will tend fo the general con-
venience of the parties or witnesses, or is expedient for the
ends of justice™.

With reference to clause (i) of sub-section (1), which cu-

ables the High Court to order that any offence be inguired into or -

tried by any Court not empowered under section 177 to 184, a
controversy cxists! as to whether the High Court can order
transfer of a case from a Court which does not have jurisdiciion
under those sections. There, however, seems to be no need to
alter wording of clause (i}, Ja view of the abolition of commit-
~ ment proceedings as such, clause (iv) may be formally amended
to read—

“(iv) that any particular case be committed for trial to
a Court of Session.”

While no changes of substance are vequired in sub-sections
(1A) to (7} of section 526, a few drafting chanees and a morce
logical re-arrangement of the provisions seem desirable. Sub-
sections {1) to (7) may be revised as follows (—

“526. (1) Whenever it is made to appear to the High Court—

(a) that a fair and impartial inquiry or trial cannot be
had in any Criminal Court subordinate thereto, or

(b) that some question of law of wmusual difficulty is
likely to arise, or

(c} that an order under this section is requircd by any
provision of this Code, or will end to the general
convenience of the parties or witnesses, of is expe-
dient for the ends of justice,

1Pokker, AR, 1950 Keralza 53 (Reviews cases).
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it may order——

(i) that any offence be inquired in®o or tried by any
Court not qualified under sections 177 to 184 (both
inclusive) but in other respects competent to inquire
into or try such offences;

(ii) that any particular case or appeal, or class of cases
or appeals be transferred from a Criminal Court sub-
ordinate to its authority to any such Criminal Court
of equal or superior jurisdiction;

(iii) that any particular case be committed for trial to a
Court of Session; or

(iv) that any particular case or appeal be itransferred to
and tried before itself.

(2) The High Court may act either on the report of the
lower Court, or on the.application of a parly interested, or on its
own initiative ;

Provided that no application shall lie to the High Court for
transfersing a case from one Criminal Court to another Criminal
Court in the same sessions division, unless an application for
such transfer has been made to the Sessions Judge and rejected
by hirn.

(3) Every application for an order under sub-section (1)
shall be made by motion, which shall, except when the applicant
is the Advocate General, be supported by affidavit or affirmation.

(4) When such application is made by an accused person,
the High Court may direct him to execute a bond, with or without
sureties, for the payment of any compensation which the High
Court may award under sub-section (7).

(5) Every accused person making such application shall give
to the Public Prosecutor notice in writing of the application,
together with a copy of the grounds on which it is made; and no
order shall be made on the merits of the application unless at
least twenty-four hours have elapsed between the giving of such
notice and the hearing of the application,

(6) Where the application is for the transfer of a case or
appeal from aay subordinate Court, the High Court may order
that, pending the disposal of the application, the proceedings in
the subordinate Court shall be stayed, on such terms as the
High Court may think fit to impose :

Provided that such stay shall not affect the subordinate Court’s
power of remand under section 344,

(7} Where an application for an order under sub-section (1)
is dismissed, the High Court may, if it is of opinion that the
application was frivolous or vexatious, order the applicant to pay
by way of compensation to any person who has opposed the
application such sum not exceeding one rhousand rupees as it
may consider proper in the circumstances of the circumstances of

the case.
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{8) Whea the High Court orders under sub-section (1) that
a case be transferred from any Court for trial before itself, it
shall observe in such trial the same procedure which that Court
would have observed if the case had not been so transferred.

(9) Nothing in this section shall be deemed to affect any
order Government under sub-section {2} of section 197.”

44.2. Scction 526(8) 1s a peculiar provision whereby a subor-
dinate Court is obliged to stop all proceedings on the more inti-
mation by an interested party that he intends to apply to the High
Court for a transfer of the case. The principle that if an accused
person has reascnable cause to believe that he may not receive
a fair trial at the hands of a particular Judge, he should have
the righ: to have his case transferred to another Court is unob-
jectionable, as also the corellary that the proceedings should not
be continued while such an application for transfer is pending
before a higher Court. However, the provision for a mandatory
stay of the case on his mere intimaiion to the Court that he in-
tends so to apply has been subject to gross abuse,

44.3. This provision has came in for scrutiny and eriticism
on several occasions. As far back as 1916, the Lowades Com-
mittee which scrutinised the 1914 Bill to amend the Code
vbserved .— )

“There is no doubt that some of the provisions of section
526 arc subject to constant abuse, and that a party, against
whom a criminal case is apparently going, will frequently
apoly for a transfer on manifestly insufficient grounds. We
are also satisfied that advantage is frequently taken of the
section to obtain an adjournment which would otherwise be
refused, without the least intention of making any applica-
tion to the High Court. It is reported to us, for instance,
that in the Dacca Division during three vears, adjournments
were obtained in no less than 125 cases i which no attempt
was made to move the High Court.”

That Committee was of the opinion that “penalising an im-
proper application” would put an end to the widespread abuse of
the provision,

44.4. This criticism by the Lowndes Commiittee was endorsed
by the Select Commiittee on the 1921 Bill to amend the Code, 1t
observed 1 —

“We have found sectiop 526 somewhat difficult to deal
with. One class of opinions presses for greater safeguards
against frivolous, vexatious or dilatory applications for
tzansfer.  Another class depreciates any measure which
makes a transfer more difficult to obtain. We think it is un-
avoidable to retain in the Code some provision for the com-
pulsory adjournment of a case when an intention to apply for
a transfer has been notified. But we recognise that the pro-
visions of the section, as they stand, have lent themselves
to gross abuse, and, therefore, we feel that greater safeguards
are necessary.”
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The section was amended in 1923 whereby a new sub-section

(6A) was added giving the High Court power to order costs if

the application for transfer was found to be frivolous or vexa-
tious.

44.5. However, the expected improvement did not take place,
and a further amendment had to be resorted to in 1932. The
Statemnent of Objects and Reasons for the 1932 Bill mentioned
that “the practicai working of this ncw procedure has been care-
fully observed by Government over a considerable period, and
they have come to the conclusion that it lends itself to grave abuse
and is calculated to defeat the ends of justice.” In a judgment? of
the Calcutta High Court, in was forcefully observed : —

“The position created by section 526(8) is truly amazing,
one eflect being that no accused person can be convicted
except with his own conscat. No discretion is given to the
Court by the section. If the accused notifies his intention to
make an apphication to the High Court for transfer, the trial
must be adjourned immediately. There is no limit 1o the
number of such notifications which may be given during the
course of any trial. X X X The abusc of process which sub-
section (8) makes possible obviously may be aggravated to
almost any extent, where there is a joint trdal and each
accused person is represented by a different pleader.”

The provisionr was amended is 1932, whereby sub-scction (8)
was re-cast in more or less its present form and sub-section (6A)
was amended providing for payment of compensation not exceed-
ing Rs. 250/- to the opposite party if the application for transfer
was found to be frivolous or vexatious.

44.6. These changes also have failed to improve the situation,
in fact, the amendment of 1953 giving the power of transferring
cases to Sessions Judges has naturally led to an increase in the
number of transfer applications and conscquent delay in the dis-
posul of a larger pumber of cases. Instances where after securing
adjournment applications for tramsfer are cither not made or not
sctiously pressed have not decreased in number. We are, there-
fore, of the opinion that sub-sections (8}, (9) and {10} of section
526 which provide for a mandatory stay in trinls and appeals
should be deleted.  In their place, power should be given to the
Court hearing the application for transfer to stay the proceedings
in the lower court pending the disposal of the application.  This
should not lead to any practical difficulties since, after the 1955
amcadment, most applications for transfer are filed in the Sessions
Courts and stay could be obtained without delay. We would also
recommend that the maximum compensation that can be awarded
by a High Court under sub-section (6) should be raised from
Rs. 250/- to Rs. 1000/, and that a Sessions Court should be
empowered to award compensation upto Rs. 250/-.

44.7. Section 526A requires the High Court to transfer the
case for trial to itself, where any person subject to the Naval
Discipline Act, the Army Act or the Air Force Act is accused of
any suci offence as is referred to in proviso (a} to section 41 of

1 Neamat Shah, 1L.LR. 59 Cal. 482.
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the Army Act, and the Advocate-General applies for such trans-
for. The three Acts mentioned in this section are Acts of the
British Parliament which governed the British personnel serving
in India. The section has become obsolete after independence
and should be omitted. .

44.8. Section 527 deals with the transfer of cases by the Sup-
reme Court. Sub-section (3) provides that the court to which
a casc has been transferrcd under this section may act on the
evidence aircady recorded by the former court unless the accused
demands a re-trial. We do not think that any such special provi-
gion is required. Sub-section (3) may be omitted, sc that the
position as regards re-trial of the case after a transfer by order
of the Supreme Court will be exectly the same as in a transfer
under any other provision of the Code.

We comsidered the question whether a proviston similar to
section 25(2) of the Code of Civil Procedure (about the law
applicable to the transferred proceedings) should be inserted m
saction 527. Since it is fairly clear that the substantive law ori-
ginally applicable to the cuse will continue to apply, no express
provision is mecessary.

41.6. Under sub-scction (1) of section 528 any Sessions Judge
may withdraw any case or appeal from, of recall any cas¢ or
appeal which he has made over to, any Assistant Sessions Judge
subordinate to him. Earlier in this Report! we have recommend-
ed that Assistant Scssions Judges need mot exercise any appeliate
jurisdiction. Thce mention of “appeal” in this sub-section may,
therefore, be omitted,

44.10. Sub-section (1C), inscrted by the Amending Act of
1955, confers on Sessions Judges the power to transfer cases from
one Criminal Court to another Criminal Court in the same sessions
division whenever “expedient for the ends of justice.” The Sessions
Judge may, however, act only on ap application made to him 0
this behalf by an interested party. The sub-section does not con-
taig any details of procedure similar to those contained in section
526.

We conpsider it desirable that a Sessions Judge should be
authorised to transfer cases, not only on the application of an
imterested party, but also on the report of the lower Court or on
bis own initiative. The procedural provisions contained in sec-
tion 526 should be applicable mutatis mutandis to applications
for transfer made to a Sessions Judge, should have the power to
order payment of compensation when he finds that the application
for transfer was frivolous or vexatious. The maximum amount
of such compensation may, however, be Rs. 250 instead of
Rs. 1,000,

Wc have in an earlier Chapter proposed? that appeals from

convictions by Magistrates of the second class should lie to the

Chicf Judicial Magistrate, In view of this proposal, it is desirable
that the Sessions Judge should have the power to transfer a parti-

1 See para. 31.7 above.
2 See para. 31.5 zbove.
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cular appeai from the Court of the Chief Judicial Magistrate ter
himself, and decide the appeal.

44.11. Sub-section (2) of section 528 has to be read with
section 192 which empowers a District Magistraic or a Sub-divi-
sional Magistrate to transfer a casc after taking cognizaoce of it
to another Magistrale subordinate to him. In our discussiont of
the earjier section, we have recommended that section 192 should
be confined to making over of cases relating to offences and pro-
vision for transferring other kinds of cases should be - placed
elsewhere. The proper place for such a provision would appear
to be in section 528.

44.12. Sub-section (5) of section 528 provides that a Magis-
trate making an order under this section shall record his reasons
i writing for making the same. We consider that this provi-
sion, which is sound in principle, should apply egunally to orders
of a Sessions judge recalling, withdrawing or transferring a case
or appeal under this section.

44.13. Sub-scction (6) of section 528 provides that the head:
of a village under the Madras Village-police Regulation, 1916, or
the Madras Village-police Regulation, 1821, is a Magistrate for
the purposes of this section. It appears that this provision s prac-
tically obsolete and can be omitted.

44.14. Scction 528, as it stands, is a composite provision
dealing with different classes of Courts and with two or three diffe-
rent matters. It is desirable to split it up into five sections as
follows :—

“528. (1) Whenever it is made to appear to a Sessions Judge
that an order under this sub-scction is expedient for the ends of
justice, he may direct——

{a) that any particular case be transferred from one Cri-
minal Court to another Criminal Court in his sessions
division;

(b) that any particular appeal be transferred from the
court of a Chief Judicial Magistrate in his sessions
division to his own court.

{2) The Sessions Judge may act cither on the report of the
lower Court, or on the application of a party interested, or on
his own initiative,

(3) The provisions of sub-sections (3), (4), (5), (6}, ()
and (9) of section 526 shall apply in relation to an application to
the Sessicns Judge for an order under sub-section {1} of this
section as they apply in relation to an application to the High
Court for an order under sub-section (1} of section 526, except
that sub-section (7) of that section shall so appiy after substitut-
ing for the words “one thousand rupees” occurring therein, the
words “two hundred and fifty rupees™.

1See para. 15.83 above,
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5284 (1) A Sessions Judge may withdraw any case from,
or recall any case which he has made over to, any Assistant Ses-
sions Judge subordinate to him.

(2) At any time before the trial of the case or the hearing of
the appeal has commenced before the Additional Sessions Judge,
a Sessions Judge may recall any case or appeal which he has made
over to any Additional Sessions Judge.

(3) Where a Sessions Judge withdraws of recalls a case or
appeal under sub-section (1) or sub-section (2), he may either
try the casc in his own Court or hear the appeal himself, of make
it over in accordance with the provisions of this Code to another
Court for trial or hearing, as the case may be.

528B. (1) Any Chief Judicial Magistrate may withdraw any
case from, or recall any case which he has made over to, any
Magistrate subordinate to him, and may inguire into or try such
case himself, or refer it for iaquiry or trial to any other such
Magistrate competent to inquire uHo of {ry the same.

(2) Any Judicial Magistrate may recall any case made over by
him under sub-section (2) of section 192, to any other Magistrate
and may inquire into or try such case himseif.

528C. Any District Magistrate or Sub-divisional Magistrate
may—

(a) make over any case, of which he has taken cogni-
zance, for inquiry to anmy Magistrate subordinate
to him;

(b) withdraw any case from, or recall any case which
he has made over to, any Magistrate subordinate to
him, and inquire into such case himself or refer it for
inquiry to any other such Magistrate.

528D. A Sessions Judge or Magistrate making an order undex
; section 528, 528A, 528B or 528C shall record his reasons for
making it.”
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CHAPTER XLV
IRREGULAR PROCEEDINGS

45.1. Chapter 45 deals with the effect of irregularities in pro-
cedure on the validity of the procecdings in which they occur,
The Code recognizes the principle that is-not every deviation from,
or negiect of, procedural formalities and technicalities that ‘would
vitiate the proceedings of a Court. Broadly speaking, only irregu-
larities that have caused substantial prejudice to the accused will
render the proceedings invalid, while minor or inconsequential
errofs or omissions are considered curable. The Chapter contains
specific provisions saving irregularities on certain matters, as also a
residuary provision saving irregularites in general. At the same
time, there are certain provisions of the Code which are considered
so vita] that their disregard must vitiate a fair and proper trial
and, therefore, destroy the validity of the proceedings.

45.2. Section 529 enumerates the irregularities committed by
a Magistrate which do not vitiate the proceedings, where the
Magistrate crroncously, but in good faith, takes a proceeding
though not empowered to do so. No changes seem to be neces-
sary in this section. Though the specific enumeration of certain
proceedings paturally leaves out others, and may occasionaily
cause difhiculties, it does not appear to be desirable to insert a
blanket provision saving all irregularities where no injustice has,
in fact beem caused.

45.3. Scction 530 enumerates the irreguiarities which, when
committed by a Magistrate not empowered by law to do a particu-
lar thing, vitiate the proccedings. The section seems to need no
change. .

45.4. Section 531 saves the validity of a proceeding held in
a wrong place unless the error has in fact occasioned a failure
of justice. No changes are necessary in the section.

45.5. Section 532 validates irregular commitments in certain
circumstances. In view of the proposed abolition of commitment
proceedings, this section will be rendered unnecessary and may
be omitted,

45.6. Section 533 provides that if the Court before which a
statemnent or confession of the accused persom purporting to be
recorded under section 164 and section 364 is tendered in evi-
dence, finds that any of the provisions of such sections have not
been complied with by the Magistrate recording the statement,
it shall “take evidence that such person duly made the statement
recorded”. This expression seems to have created some difficulty
in interpretation, as is evidenced by the conflicting decisions of the
varions Courts.

One has to distinguish between two questions, {1) whether the
confession or other statement was “duly made”, that is to say,
made after giving the necessary warning and after putting the ro-

-~
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quired qucstions under scction 164, and (i) whether the confes-
sion or other statement, duly made, was propesly recorded.

Tn the first case, section 533 should noi apply, because, to
apply the scction in such cases would defeat the very object of
sections 164 and 364, thereby depriving the accused of a bene-
ficial provision on a matter on which the law has always shown
its anxious concern. 1t is only the second kind of defect—defect
in recording—that should be curabie. The Magistrate should
have compiied with the substantial provisions of section 164, and
there can be no saving for a non-compliance on that account.  If
such compliance is not apparent from the record, it can be proved
otherwise. That is all that section 533 is intended to provide for.

As obscrved by the Supreme Court!—

“Now a statement would not have been ‘dizly made’ unless
the procedure for making it laid down in section 164 had
been followed, What section 533 therefore does is to permit
oral cvidence to be given to prove that the procedure laid
down in scction 164 had in fact been followed when the
Court finds that the record produced before it dees not show
that that was so. If the oral evidence cstablishes that the
procedure had been followed, then only can the record be
ardmitted. Therefore, far from showing that the procedare
Inid down in section 164 is not intended to be obligatory,
section 533 really emphasises that that procedure has to be
fnllowed. The section onlv permiis oral evidence to prove
that the procedure had actually been foliowed in certain cases
where the record which ousht to show that does not on the
fice of it do s0.”

457 We would, therefore, recommend that sub-section (1)
of sectian 533 be amended as follows to clarify that the evidence
given should relate to the apparent non-compliance with the statu-
tory provisions —

“(1) If any Court before which a confession or other
statement of an accused person recorded or purporting io be
recorded under section 164 or section 364 is rendered or has
been received in evidence finds that any of the provisions of
either of such sections has noi been complied with by the
Magistrate recording the statement, it mav notwithvanding
anything contained in section 91 of the Indian Evidence Act,
1872, fake evidence in regard to such non-compliance, and
may, if satisfied that such non-compliance has not injured
the accused in his defence on the merits and that he dulv
made the statement recorded, admit such statement.”

. 45.8. 1t may be noted in this commection that the effect of
irregularities in the recording of a confession on its admissibility
in evidence is also dealt with in section 29 of thc Evidence Act.
This section which saves inter alia the omission to warn the accus-
ed as provided for ip section 164 of the Code scems to run
counter to the principle underlying section 533 as cxplained above,

L Srate of U.P. v. Singhara Singk, (1964) 4 S.CR. 385; ALR. 1964
8. C. 358 at papge 362.
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This has given rise to some difficuity in deciding the admissibility
of such confessions, resulting in a number of conflicting de-
cisions!. The cause of the trouble may be traced to the omission
to amend section 29 of the Evidence Act when section 164(3)
of the Criminal Procedure Code was amended in 1923. The
matter wilf have to be considered when the Bvidence Act comes
up for revision.

45.9. Section 535 deals with the effect of omission to frame
a charge while clause (b) of section 537 deals with the effect of
“any error, omission or irregularity in the charge, including any
misjoinder of charges”. The same matter is also dealt with in
section 232 which provides that if any appellate Court or the
High Court in the exercise of its powers of revision or confirma-
tior 1s of the opinion that the absence of a charge or an error in
the charge has misled the accused in his defence, it shall order a
re<trial.  The scetion also provides that if the facts proved in the
case are wuch that no valid charge can be proved against the
accused, the Court shall quash the conviction. We recommend
that sections 232, 335 and 537(b) which deal with the same sub-
ject, should be combined into one. We are also of the opinion
that a re-trial should not be mandatory as at present. In several
reported cases, Courts have in the interests of justice refrained
from ordering a re-trial, as for instance, when the accused had
already undergonc sufficicnt punishment® or when the evidence
was considered insufficient to support a conviction.® It would be
better to make the provision for ordering retrial discretionary so
that a Conrt could pass an order appropriate in the particular
circumstances of a case.

Scetion 535 may accordingly be amplified and revised as
follows . —

“535. (1) No finding, sentence or order by a Court of
competent jurisdiction shall be deemed invalid merely on the
ground that no charge was framed or on the ground of any
erfror, omission or irregularity in the charge inciuding any
musjoinder of charges unless, in the opinion of the Court of
appeal, confirmation or revision, a failure of justice has in
fact been occasioned thereby,

(2) It the Coust of appeal, confirmationp or revision is
of opinion that a failure of justice has in fact been occasion-
ed. it may,—

(a) in the case of an omission to frame a charge, order
that a charge be framed and that the trial be re-
commenced from the point immediately after the
framing of the charge;

(b) in the case of an error, omission or irregularity in
the charge, direct a new trial to be had upon 2
charge framed in whatcver manner it thinks fit;

! Rangappa v. State, A. 1. R. 1956 Bombay 285; Bala Majhi v. Siate,
A. L R. 1951 Orissa 168; Karuthambi, A. 1. R. 1951 Madras 579; Vella,
Mauji, A. . R. 1932 Madras 431,

2 See Hosseni Sardar v. Kalu Sardar (1902), 7. L. R. 29 Cal. 481, 432

8 Nemain Adak v. State, ALR. 1966 Calcutta 89. .
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Provided that if the Court is of opinion that the facts of
the case are such that no valid charge could be preferred
against the accused in respect of the facts proved, it shall
quash the conviction.”

45.10. 3zetion 336 which relates to jury trials may be deleted.

45.1%. Scction 537 is a general provision regarding irregula-
rities in complaints, summons, warranots, orders, judgments and
other proceedings. Clauses{c) and (d) which relate to jury
trials may be dcleted. Clause (b) has been incorporated in the
revised scction 535(1). 'The rest of section 537 may be revised
as follows :—

"537. (1} Subject to the provisions hereinbefore con-
tained, no finding, sentence or order passed by a Court of
competent jurisdiction shall be reversed or aitered by a Court
of appeal, confirmation or revision op account of any error,
omission or irregularity in the complaint, summons, warrant,
prociamation, order, judgment or other proceedings before
or during trial or in any inguiry or other proceedings under
this Code, unless in the opinion of that Court, a failure of
justice has in fact been oceasioned thereby,

(2} To determining whether any error, omission or irre-
gularity in any procecding uader this Code has occasioned a
failure of justice, the court shall have regard to the fact
whether the objection could and should have been raised at
an earlier stage in the proceedings.”

_45.12. Section 538 provides that no attachment shall be
illegal on account of any defect in the proceedings. No change
is necessary here.

Section 536.
ornitted,

Section 537
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CHAPTER XLVI

MISCELLANOUS

46.1. The last Chapter of the Code is a real hotch-potch and
deserves the title ‘Miscellaneous’. A number of provisions rele-
gated to this Chapter could more appropriately and quite easily
have been put in carlier Chapters along with connected or ana-
logous sections.

46.2, Section 539 lists the persons before whom affidavits and
affirmations to be used before any High Court or any officer of
a High Court may be sworn or affirmed, Then section 539AA(1)
provides that an affidavit to be used before any Court, other than
a High Court, under section 310A {evidence of a formal charac-
ter)y or under section 539A {evidence regarding conduct of public
servants), may be sworn or affirmed in the manner prescribed in
section 539 or before any Magistrate.

According to one view,? section 539A(1) does not cover
affidavits under section 1435 since they are not of a formal cha-
racter so as to fall under section 510A. A Magistrate also does
not seem to possess a gencral power to administer oath to any
person who wishes to swear an affidavit before him. The provi-
sions of section 4 of the Indian Oaths Act, 1873, do not confer
such a power.? In an earlier Report,® the Law Commission has
suggested an amendment of this Act for this purpose. We see
no good reason why section 539AA(1) should be limited in its
scope, nor why there should be two scparate and slightly different
provisions for the High Court and other Courts on this sub-
ject.

As regards the authoritics referred to in section 539, the
Cierk of the Slate, Commissioners to administer oaths in England
or Jreland and Magisirates authorised to take affidavits or affir-
mations in Scotland should obviously be omitted. On the other
hand, it is desirable to add notaries as they have beep expressiy
authorised by law to admiaister oaths.¥ We note that a sugges-
stion to add notaries in the Code of Civil Procedure was rejected
by the Law Commission in its earlier Report® on that Code on
the ground that the matter should be left to be dealt with by the
High Court under section 139 of that Code. We would, how-
ever, prefer to mention notaries expressly in the Code of Crimi-
nal Procedure.

46.3, While no change is required in sub-section (1 )of section
539A (regarding affidavits in proof of the conduct of public
servants), there is no reason why the provisions in sub-section

! Hemdan v, State, ALR. 1966 Raj. §.

2 Wahid v, State A LR, 1963, All. 256; Nandlal Ghose v. Emperor 354.
A T.R. 1944 Cal. 283.

3 28th Report on the Oaths Act, page 235.
"% Section 8(1){(a), Notaries Act, 1952 (53 of 1952).

6 27th Report, page 125,

[
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{2) prescribing the esseatial requirements of an affidavit should
be limited to this class of affidavits. Similarly, the provision in
section 539AA(2) that the Court may order any scandalons and
irrelevant matier to be strack out or amended should be applic-
able in rolation to all affidavits and all Courts. These two general
provisions relating to affidavits may be put together in the same
section,

46.4. We propose accordingly that sections 539, 539A and
330AA be combined and revised as follows :—

“539. (1) Affidavits to be used before any Court under
this Code may be sworn or affirmed before—

{a) any Judge or Magistrate;

{b) any Commissioner of Oaths appointed by a High
Court; or

{c) any notary appointed under the Notaries Act, 1952.

(2) Affidavits shall be confined to, and shall state sepa-
rately, such facts as the deponent is able to prove from his
own knowledge and such facts as he has reasonable ground
to believe to be true, and in the latter case, the deponent
shall clearly state the grounds of such belief.

(3) The Court may order any scandalous and irrelevant
matter in the affidavit to be struck out or amended.

539A. When any application is made to any Court in
the course of amy inquiry, trial or other proceeding under
this Code, and allegations arc made therein respecting any
public servant, the applicant may give evidence of the facts
alleged in the application by afidavit, and the Court may,
if it thinks fit, order that evidence relating to such facts be
£o given.”

These two sections should be put in the Chapter relating to the
taking of evidence.

46.5. Sub-section (1) of section 539B empowers any Judge
or Magistrate to visit and inspect any place “for the purpose of
properly appreciating the evidence given at the inquiry or trial”.
Whenever he does so, he is required to record withont delay “a
memorandum of any relevant facts observed at such inspection”,
While it may not always be possible to draw a sharp distinction
between “relevant facts” and impressions or opinion formed by a
Judge at a local inspection, the requircments of the scction are
fairly clear, The purpose of the inspection, as indicated in the
sub-section, is neither uaduly restrictive nor uaduly lax. No
change is required in the sub-section,

46.6. The proviso to section 539B(2) relating to jury trial
will have to be omitted.

46.7. With reference to section 540A, it was suggested during
our discussion that there should be a provision for continuing
the proceedings in the absence of the accused in cases where he
persistently disturbs the proceedings and has therefore to be kept
out. If such an accused is represented by counsel, it is possible

Authorities  be-
fore whom affi-
davits may be
SWOLT.

Affdavits in proof’
of conduct of
public servants.
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for the Court, even under the present section, to proceed with
the inquiry or trial in the absence of the accused person. Cases
of extreme contumacious behaviour on the part of accused per-
sons are extremely rare and we do not therefore think it necessary
to make a special provision for those cases.

This scction and the two preceding sections could well be
included in the Chapter on general provisions as to inquiries and
trials.

46.8. In section $41(3), the references to sections 341 and
342 of the former Code of Civil Procedure should be replaced
by “section 58 of the Code of Civil Procedure, 1908, or section
23 of thz Provincial Insolvency Act, 1920, as the casc may
be.”

46.9. We have earlier in this Report recoramended! that this
section may be omitted.

46.10. Section 543 which lays 2 duty on every interpreter to
interpret truthfully is a general provision relating to the taking
and recording of evidence and should be included in the appre-
priate Chapter.

46.11. No change is required in section 544 which provides
for payment by Government of the reasonable expenses of com-
plainants and witnesses. As a general provision relatiog to in-
quiries and trials, this section could be put in Chapter 24,

46.12. Under clause (b) of sub-section (1) of section 545,
the Court may direct “payment to any person of compensation
for amy loss or injury caused by the offence when substantial
compensation is, in the opinion of the Court, recoverable by
such person in a Civil Court”. The significance of the require-
ment that compensation should be recoverable in a Civil Court
is that the act which constitutes the offence in question should
also be a tort. The word “substantial” appears to have been
used to exclude cases where only nominal damages would be
recoverable, We think it is hardly necessary to emphasise this
aspect, since in any event it is purely within the discretion of the
Criminal Courts to order or not to order payment of compensa-
tion, and in practice they are not particularly liberal in vtilising
this provision. We propose to omit the word “substantial” from
the clause.

46.12a. Section 546A applies only to complaint cases where
the accused is convicted of a non-cogmizable offence. In such
cases, the Court may, in addition to the penalty imposed om
the accused, order him to pay to the complainant the fee paid
on the petition of complaint and the process fee for summoning
witnesses and the accused. These fees are small amounfs com-
pared to the total expeases properly incurred by the complainant
in prosecuting the offender. We consider that the Court should
have the power to award full costs. Sub-section (1} of section
$46A may be revised to read as follows i

“(1) Whenever any complaint of a non-cognizable offence
is made to a Court, the Court, if it convicts the accused,

1 See paragraph 37.4 sbove.
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may in addition to the penalty imposed upon him, order
him to pay to the complaint in whole or in part the cost
mcurred by him in the prosecution, and may further order
that in default of payment, the accused shail suffer simpie
mmprisooment for a period not excecding thirty days. Such
costs may include any expenses incurred in respect of process
fees, witnesses and pleader’s fees which the Court may consi-
der reasonable.’”t '

46.13, Section 549(1) refers to “the Army Act, the Naval
Discipline Act, the Indian Navy (Discipline) Act, 1934, and
the Air Force Act”, all of which are no longer in force. This
may be substituted by “the Army Act, 1950, the Navy Act,
1957 and in the Air Force Act, 1950” which are relevant Acts
now n force,

The sub-section refers to “commanding officer of the regi-
ment, corps. ship or detchment, to which he (the accused)
belongs”.  As suggested by the Ministry of Defence, it is proposed
that after the word “ship” the word “unit” should be added in
order to include the basic organisation of the Air Force.

The Ministry of Defence have also suggested that an expla-
nation be added to the eflect that Court~-martial includes a dis~
ciplinary Court constituted under section 95 of the Navy Act,
1957 and also a summary irial by the commanding officer of the
ship under section 93(2) of that Act. This suggestion appears to
proceed on a misconception of the object of section 549, Every
offence triable under the Navy Act may, according to section
93(1), be tried and punished by Court-martiali; and under sec-
tion 549(1) of the Code the Central Government has the power
to make such rules as may be appropriate for the Navy con-
sistent with the provisions of the Navy Act. No change ap-
pears to be necessary in section 549 on this point,

46.14. Tn our Report? o the law rclating to attendance of
prisoners in Courts we had recommended that clause (d) of sec-
tion 491(1) be omitted and the provision incorporated in a modi-
fied form in section 549, The following sub-section may accord-
ingly be added to this section—

46.15. We have in an earlier Chapter® recommended that
sections 550 and 552 should be put in Chapter VII of the Code
as sections 104A and 100A Fespectively.

46.16. Section 553 provides for compensation to “persons
groundlessly given in charge in presidency-towns”, Where any
person causes a police-officer in a presidency-town to arrest ap.
other person and it appears to the Magistrate by whom the case is
heard that there was no sufficient ground for causing the arrest,

X CF. section 148(3).
2 Fortieth Report, para. 29,
¥ See paras, 7.9 and 7.10 above,
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the Magistrate can order payment of compensation as provided
in the section. The section is at present confined to arrests in
presidency-towns but we think that it is a salutary provision and
should be extended to all places. Accordingly sub-section (1) of
section 553 may be amended by omilting the words “in a presi-
dency-town’.

46.17. The subject-matter of section 554 is fully covered by
clauses (2) and (3) of Article 227 of the Constitution under which
every High Court has power to call for returns, mak: and issue
general rules and prescribe forms for regulating the practice and
procecdings of courts ctc. This Article applies also to Courts
of Judicial Commissioners.? ection 554 is therefore redundant

and may be omitted.

46.1%. Conseguentially, in section 553, the reference to §ec-
tion 554 may be ormitted.

46.19. Section 557 prohibits a pleader practising in 2 crimi-
nal court from “sitting as a Magistrate” in that court or in any
court subordinate to that court. Practically this prohibition is
in relation to pleaders appointed as honorary Magistrates. The
cection cnables a pleader practising in the civil courts to accept
such an appointment and function as a Magistrate. The words
“in a pr sidency-town Of district” are superfluous and may be
omitted from the section.

46.20. Under section 558, the State Government may deter-
mine whit shall be the language of each Criminal Court in the
State other than a High Court {(not being the Court of 2 Judicial
Commissioner). The analogous provision of Civil Courts is con-
tained in saction 137 of the Civll Procedure Code. Some States
have issued notifications under section 558 determining the lan-
guage of subordinate Criminal Courts, Although article 345 of
the Constitution specially smpowers the legislature of a State t0
determine by law what language shall be used for all or any of
the official purposcs of the State, there does not appear to be
any real conflict between thay article and section 558 of the
Code. As a pre-existing law, this section has been continued
in force by article 372 of the Constitution “until repealed, altered
or amend.d by a competent legislature”. No change of substance
is pecessary in the section, but as a formal amendment. for the

words “territories administered by such Government”, the word
“State™ mav be substituted.

46.21. Sub-section (2) of section 559 requires to be formally
revised as follows :—

«(7) When there is any doubt as 1o who ig the successor
in office of any Metropolitan Magistrate, Judicial Magistrate
or Exccutive Magistrate, the Chief Metropolitan Magistrate,
the Chisf Judicial Magistrate or the District Magisirate, as
the case may be, shall determine by order in writing the
Magistrate who shall, for the purpose of this Code or of any
proceedings or order thereunder, be deemed to be the succes~

sor in office of such Magistrate.”

;S:)See the Judicial Commissioners (Declaration as High Courts) Act.
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46.22. Section 561 contains two special provisions with res-
pect to the oftence of rape where it is committed by a man on
his wife. Under sub-section (1) only a Chief Presidency Magis-
trate or Distwict Magistrate is competent to take cognizance of
the offence and to commit the man for trial, if necessary, to the
Court of Session. Under sub-section (2}, when a police investi-
sation is ordered, no police-officer of a rank below that of a
police-inspector may take part in the investigation. The object
of these speoial provisiens appears to have been to prevent harass-
ment by uniriendly neighbours, but considering that prosccutions
or this olfence have been .xtremely rare, these special provi-
sions appear to be praciically unnecessary. We propose that the
section may be omtted.

46.23. Scction 561A recogaises the inherent power of the
High Court to do real and substantial justice between parties.
Assuming its existence, the section provides that nothing in the
Code shall be deemed 1o limit or affect the inherent power of the
High Court to give effect to any order under the Code (whether
made by itsell or by a subordinate Court) or to prevent abuse
of the prucess of any Court (including subordinate Courts) or
otherwise to sccure the ends of justice.

n un earher Report,! the Law Commission observed :—

“This statutory recognition, however, extends only to
the wherent powers of the High Court. One may comparc
1 with the recognition of the inherent powers of all civil
courts by section 151, Civil Procedure Code.

In a number of decisions before and after the cpactment
of section 561A, various High Courts have also recognised
the extstenice of such power in subordinate Courts.? We
would, therefore, recommend a statutory recognition of such
inherent power which has been recognised as vesting in all
subordinate criminal courts.

Howewver, the gemeral principle of law is that the inherent
power of a couit can be exercised only to give effect to orders made
by it or to prevent abuse of its own processes.”

We ugree with this recommendation,  We do not, however,
consider it pecessary or desirable to go further and recognisc an
“inherent power” in Courts of Session and other Courts of Appeal
to pass appropriate ovders (o prevent the abuse of the process of
any subordiuie Court.

We propose that the section may be expanded as lollows :—

“351A. Nothing in this Code shall be deemed to limit or

affect e inbherent power—

23 of the High Court to make such orders as may be
necessary to give effect fo any order under this €ode
or to prevent abuse of the process of any Court or
othcowise to secure the ends of justice, or

l-éburiecntﬂ_Repcrt. Vol. I"I. page 829,

2 dchambit Mondal v. Mahatab Singh and others, A. I R. 1915 Cal.
119; Nagen Kundu v. Emperor, 61 Cal. 498: Krushna Motan v. Sudhakur
Dass, A 1, R. 1953 Orissa, 281.

Section $A1.
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{b) of any other Criminal Court to make such orders as
may be nccessary to prevent abuse of itg process or
otherwise to secure i cnds of justice.”

Section 562 (1), A36.24. With rclerenee to the provisy ta s.ction 552{(1) we
m‘fj‘% ’"“*‘ ’;‘-‘C:I have in an carlive Coaptert recommended tiat section 350 may
tiont I8 comtnned. py L dded fo tlis proviso widh which it is imuacdiatSly conacoted.
The reference (0 Sroaiilraies of the thid ¢ 1 0. the provio wili
have Lo be omits ! ines this elsss o0 Wal Lot i to be abolished,
T awvoviso muiv 52 revised to rond as {oh0ws ©

“Provided tha: where any frat off2 120 2 coaviced by a
Magistrate of the sccond clnss not snxcin -y empowar:d by the
High Court ia tais behalf, and the Lisidrst2 §s of ap'nion that
the powcrs conierred by this soction shiovtd be exoreised,—

{2} he shall record his opinion t> -aat effcct and submit
the proceedings-to a Maaistr.ae of the first class,
forwarding the accused to, or tzking bail for his
appearance before, such Magistrate; and

{b) such Magistrate may thercupon pass such sentence or
make such order as he might have passed or made if
the case had originally been heard by him, and, if he
thinks further inguiry or additional evidence on any
point to be necessary, he may make such inquiry or
take such gvidence himself or direct such inquiry or
evidence to be made or taken.” '

Section 562 (1A) 46.25. Under sub-section (1A) of section 562, it is permis-

amended, sible to release a first offender after admobition oply in the case
of certain offences punishable under the Indian Penal Code. It
has been stated? that Courts very often release first offenders after
admonition in cases under various laws other than the Indian
Penal Code, ough this is not strictly covered by section 562.
In principle, however, there is no reason why section 562 shoukl
not epply also to other laws. We accordingly propose that the
words “under the Indian Penal Code” may be omitted from sub-
section (1A).

Occasionally doubts have been raised whether an offence
punichable oply with fine is covered by the . expression “‘any
offence punishable with not more than two years’ imprisonment”.
Although the Courts® have answered this question in the affirma-
tivo, it scems desirable fo make the position clear by adding the
words “or with fine only” after the words “not more than two
years’ iniprisonment”. .

Section 565, 46.26. Section 565 empowers the Courts to order previously

; : convicted offcnders to notify their place of residence and any
i changeof,orabsencefrom,mchresidcneeaﬁerthmrr_ehase.
5 Asﬂwmﬁmisatmentwmﬂed.ithasbemheld‘mahtdoes
not apply to persons comvicted of attempts, abetments and con-
spiracies!pcommitanyoftheoﬁaicesl;stedinclause {a} of

. 15es para. 27.11 sbove,
: 2 F.3§2)l$5-!..0. Pt. T, §. No. 17 (Shri N. C. Chetterjes, Ghoso Lane,
! Calcutts). - . ] -

E 4 See Emperor v. Manchershaw, A1R. 1933 Bom. 136.

4 Dorgiswarny, A. L R. 1942 Mad, 521, _
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section 565(1). It 18 obviously desirable that the section shouild -

also to such persons. Clause (b) of the section is prac-
tically obsolete because of lapse of time and may be omitted.
?ﬁ?-muon (1) of section 565 may accordingly be revised as
0OWS (—

“¢}) When any person haviog been coavicted by a Court

in India of an offence to which this section’ applies is again

- convicted of any such offence by any Court other than that

of 8 Magistrate of the second class, that Court may, if it

thinks fit, at the time of passing sentence of imprisonment on

. such person, aiso order that his residence and aoy change of,

or absence from, such residence after release be notified as

hereinafter provided for a term not exceeding five years from
the date of the expiration of such tence.

(1A) This section applies to any of the following
offences, namely :--—

(i) any offence punishable under Chapter XII or

Chapter XVII of the Indian Penal Code with -

imprisonment for a term of three years or upwards;

(i) any offence punishable under section 215, 489A,
489B, 489C or 489D of the same Code;

" (iii) an abetment of, or attempt to commit, of conspiracy
to commit, any of the aforeseid offences.”
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CHAPTER XLV

CLASSIFICATION  OF OFFENCES IN THE SECOND
SCHEDULE

474 The Sccond Schedule to the Code classifes offences
umder the Indian Penal Code and alio offences sgainst other
laws from five stand-pomts. The Schedule has 1w be rcferred
o for ascertaining—

(i whather an offence s coenizable or non-cognizable
{column 3);

(iiy whether a summons or a warrant shall ordinanjy
issue an the first instance (column 4):

Gty whether an eflesce is bailuble or not {coluinn 5);

tiv) whether an offeace is compoundable or rot {(column
6); and

(v} bv what Court an offcnce 15 iriable (column §).

47.2. We have recommended! in Chapter 17, while discussing
section 204, that column 4 of the Second Schedule may be dis-
peased with by providing in section 204 itself that in all sum-
mons-cascs, a summons should ordinarily issue in the first instance
and in a wuarrand-case, a warrant. We consider that since the
correct position regarding the compoundability of an offence can
be readily ascertained by locking up section 345, there s no
need for repeating this information in a tabular form in columa 6
of the Second Schedule. The ommission of these two columas
will simplify the Schedule to some extent.

47.3. Column 3 of the Schdeule indicstes the offcnces for
which the police may arrest without warrant and the offences for
which a warrant of arrest must be obtained by them. On a
detailed scrutiny of the Schedule we find the present classification
to be generally sound in principle, and have few changes to
PrOpOse.

47.4. One such change is in regard o offences against the
State specified in Chapter VI of the Indian Penal Code. it is
curious that. in spite of the fact that ali of them are grave offences
punishable with heavy sentences and, except in two cases, triable
exclusively by the Court of Session, they are made non-cognizable
uitder the Schedule. We are unuble to see anv real justification
for this and recommend that. with these two exceplions (wiz.,
sedition punishable under section 124A and the minor offence
punishable under section 129),  offences  under this  Chapter
<hould he cornizable.

475 1o has bheen suggested that the offence of voluntary
causing hurt by dangerous weapons ar means punishable under
section 324 of the Code need not be a cognizable offence since
it i compoundable with the permission of the Court and the

1 See para 17.3. above,
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maximum pusishment for it is only three years' imprisonment,
The actual injury caused might not be serious, but having regard
to il potentialities, 1t is clearly an offence for which the poiice
should have the power to act promptly to prevent serious con-
sequences.  In our opinion, the offence is rightly made cogniz-
ablc.

47.00 We nave calsidered uosuggestiop (vom o mercentile
Assoctation of Calesita that the fraudulent disposals of property
punishable under sevaens 421 and 422 of the ladinn Penal Code
shouid be made cozmssbiz, §t iy said that these offences are
steadily dncreasing wad persons purchasing goods on credit are
taking undue advantage of the system of sale on  credit  and
defrauding their creditors.  While there may be a case for increas-
ing the punishment provided in the Penal Code {now two vears
punishment or fine o both), we do not think business morality
is likely 1o be improved  merely by making the oflence
cognizable.  The offences are in the nature of things difficuit to
investigate by the ordinary police and the result of making them
cognizable may well be a spate of false or exaggerated complaints
and undue harassment by the police at the wstance of jezlous
business rivals.  For similar reasons, we  consider  that  the
offences of forgery and coumerfeiting trade and property marks
described in sections 465 to 4774 of the Code should remzia
non-coomizable,

47.7. The offence of enticing away a married womup for
illicit purposes punishable voder section 498 of the Indian Penal
Code is, it our view. guite rightly a non-cognizable offence. It
stands on 2 different footing from kidnapping or abduction which
are cognizable offenccs.

47.8. A State Government has sugaested that the offence of
intentionaliv insolling the modesiv of a woman by word or
gesture punishable under section 509 of the Penal Code, should
be made cognizable >0 that in the changed social circumstances
of the day. when women are coming out in larger numbers and
taking greater purt in various  professional and Dbusiness acti-
vitics, they nwy have a sense of security.  The States of Madhya
Pradesh. Mabaroshtta and Mysore have already amended this
iterm in the S:cond Schedule making the offence cognizable. We
agree that the smendment should be made in the Code %0 as to
be of all-Tndia application.

47.9. The classtfication in column 5 of the Second Schedule
is of bailablc =nd non-bailable offences. We do not (hink that
ady changes are required in this colemn,

4710, The last column of the Schedule shows the Court
by which o offence i triable. It wili be noticed that against a
number of aifences, the entry in column R reads, “Court of
Sessjion. Vresidency Magisirate or Magistrate of the first class”,
and cvin “Court of Setsion. Presidency Magistrate or Magistrate
of the first or second class™.  Since it is clear from section 28
that any offence under the Indian Penal Code may be tried by
the Tourt of Sessions, whether it is  expressly mentioned in
columo 8 or not, it is sufficient to mention the Court of Session

Fravduient  dise
position of pro-
perty, forgery and
counterfefting
trade  and  pro-
perty marks (o
remain  NOR-COg-
nizabie.

Offence under
section 498
should be
noa-cognizable

Offence under
section 509 to be
cognizable,

No change in
cofumn 5.

Nature of changes
proposed in
column 8.
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in that column against those offences which are trisble exclu-
sively by that Court. After a carcful scrutiny of the Schedule we
have considorably icduccd the number of caines in which the
Caourt of Ses.ion ficures in the last column.  Tais will have the
eifect of transferring some of the work which now gves up to
tire Scssions Court on commitment to the Uourts of Masisirate
which, uadar our proposals, will have enihmecad  powers  of
puniziment,  We have also deleted all roferenees to Presidency
Magisteates, sizce in metropolitan arcas, the Moiropolitan Magis-
trates will be competent 1o try all offences trinb’e by any Judicial
Magistrate, whether of the first class or of the second, in a
district.

47.11. The cnanges proposed by us are indicated below :

Section 1208—The first entrv in column 8§ shouid read,
“Court bv which abetment of the offence which is the object
of conspirscy is triable”; and the sccand entry should read
“Magistrate of the first class”.

Section 1244—Since the offence of scdition is not only
serious but also likely to involve comnlicated ques'ions of
law and fact. we propose that it should bhe triable exclusively
by the Court of Session.

Sections 151 to 169—Al these offences may be triable by
a Magistrate of the first class. It is not veccssary to bring
the Court of Session for offences under scctions 161 to 164,
A sccond class Magistrate should not be authorised to try
offences under sections 165 and 166.

Section 193 —-First part triable by Mugistrate of the first
clags ond second part by any Judicial Muagistrate.

Sectiony 196 20 200—-Triable by “the Court by which the
offence of giving or tabricating the false evidence is triable™.

Section 201, 3rd paragraph—Triable by the Court by
which ‘the offence is triable. “Presidency Magistrite or
Magistrate of the first class” to be omitted,

Sections 212 to 216—May be triubie by a Magistrate of
the first class in ali cases. Ewen where a capital olience is
involved, since the maximum punishment for the offence is
7 years, it need not be triable exclusively by the Court of
Session.

Sections 246 to 263—Court of Scssion may be omitted for
offences in this group where the maximur punishment is 7
years. The offence under section 251 which is punishable
with 10 vears’ imprisonment may be trinble exuiusively by
the Court of Session.

Section 2634—May be triable by aav Magistrate since
the offcace is punishable with fine of Rs. 200.

Section 292—Any Magistrate should have jurisdiction to
try this offence. No doubt, it is sometimes difficult to decide
whether a publication is obscene; but in the bulk of cases



365

*

invtituted there is no doubt about the nature of the publica-
tion,! .

Section 235—Any Magistrate should bave jurisdiction to
tr: this offence which is punishabl: with 2 ycurs® imprison-
m: it

Soction 2954—At prosent, trinble by “Court of Ses-ion
or P.esidency Muzicrate™, Should be trizb'c by “Magis'rate
oi the first cluss,”

"-ctions 317 and 318—These may be triable by Magis-
tri.: of the first cluss.  Reference to the Court of Session
witl b omitted.

Sections 335, 3435 and 346—Considering “he nature these
offc.ices and the punishiment provided for them triable by
Muapistruie of thc firs: class only.

Section 3634, first pa i—Court of Sessicn may be omitied,
and the offencc may be triable by Magistrate of the first class.

Scvetivn 362—Court of Sission or Magi<trate of the first
cla. . accordiny as the offence of kidnappine or abduction
is t {.ble, shou!d have jurisdiction.

Section 372 and 573-—These two erave offences should
be trzble excitsively by the Couri of $oisim,

L ction 37¢C, fioe: part— The off:nee <would be made trizble
excioively by the Court of Sessisn {like the offerce u-der
the sxcond and third parts of the sectinm), even though the
m:zimum punishment is 2 years only.

Section 377—Cou t of Session may be omitted. Though
the maximum punishment i- 10 years, onlv a lisht punish-
moit 5 oawarded in practics,

Sections 386 to 389—Thesc are non-crgriz:bie offences,
and u'though the punishmen' is 7 years or 10 years and in
twe ir-tances mav be impri-onment for Hf:, we prop.se that
they mw boe tried by Magis'rate of the fir-t clss ( ordinarily
the (Miief Julizia! Magistrate) instead of the Court of

L T

¢ ~tions 406 and 403—Should be triable by Magi trate

of .. first ¢"1:2 only,

£ rtions 429 and 432—Should be triable by Magistrate of
the <t cla « cnly, second class Magistrates may be omitted.

§ cion 454 —Tirt part should be triable by any Magis-
tr i+ and second part. for which the punishment may go up
to b vears, by Macjserate of the first class.

TIE 1 Diwan Chamon Tal's Bl a reportsd by the Selet Come
mittee 10 7 3 Sabha) and Sclect Committee, Lok Sabha {1st May, 1959)
Ishm -~ under se.sion 292 i proposed to be raised 10 2 years for the
con.ilion amt § years for a subscquent convict'n. ,l"he offence
Will be eavc usively triubie by the High Court or Court of Semion. Tho
Bill is pending.
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Section 457, second part—Second class Magistrate may be
oniitted, in view of the gravity of the offence,

Sccrions 465 to 477A—Most of the ollences are iriable
vxclusively by the Court of Session, but they are non-cogaiz-
adle.  In order to reduce the pressure on the Court of Sassion,
we propose thai ali offences under this Chapter muy be
rrinble by Magistrate of the first class.  Serious or comphi-
cited casvs will be tried by the Chiel Judicial Magi tiage.

Section 3G3—May be tnable by any Magistrot:, sinee
the punishinent 15 only 2 vears.

Section SO9—As the maximum punishment is one yoor,
any Magistrate should be competent to y it

47.12. ‘the latter part of the Schedule dealing with offences
umjer other laws puts them in four groups accordipg to the
severity of the punishment prescribed for the offence. Since the
third class of Magistrates is to be abolished, the last two groups
will have to be combined. In the third group, offences punish-
abic with more thap one year’s but less than three years” impri-
sonment, the Court of Session is mentioned as onc of the Courts
competent to try the offence. We propose to omit the mention
of Court of Session here. Under section 28, the Court of
Session does not get auwtomatic jurisdiction so far as offences
under other laws are concerned, but this would not be material
in practice.

In the first group, we propose, to exclude offences punishable
with imprisonment which may extend to seven years. These
would po into the next group, so that they might be iriable
either by a Court of Session or a Magistrate of the first class.
The last group of offences-—those punishable with imprisonment
for less than 3 years or with fine only——would be triable by any
Magistrate.

In the second group of offences under column 35 (whether
batlable or not), we propose to omit the exception which reads
“except in cases not relating to fire arms under the Indian Arms
Act, 1878, section 1Y, which shail be bailable”. The proper
place for this exception is I the Arms Act, 1939, which has
replaced the Arms Act of 1878,



THAPTER XLVIH
CONCLUSION

im the conme of  which we have made runizrous recom-
Dtene for ity improvemwat, ranging fresy vesia}  changes
Guncd to reimove ambivnlies and chivifving wuderiving ideas,
wy ol Gntial chenges in nrocodine with 2 view e i simplica-
tion and the avoidance of delay.  The object of the Code is to
cusier that 2o accused person et fwll wnd faic sl along
wortien well-ustaitlished and  wveli-underaood ling- that  accord
with our notions of gatural lustice. It may be said shat by savieg
dowit detaticd rules of procedure for mecting  every possible
cantinreacy. the Code makes one lose sight of the main objec-
tive, but it ic obsiousty not wo. A« observed By Juctice  Vivian
Boee b the Sunreme Court)

“The Code is emphatic that whutever the  irregu-
naEity. it is pot to he regarded us fatal unless therc
is prejudice. 1t 1s the substance that we must seek.
Courts have to administer justice. and justice in-
cludes the punishment of guili jusi as mmuch as the
protection of inrocence,  Neither can be done if the
<hadow is mistaken for the substance and the goal is
lnst in a labyrinth of unsubstantial  technicalities.
Broad vision is required, a nice bhalancing of the
rizhts of the State and protection of society in gene-
ral agains: ~retection from harassment to the indivi-
dual ans 7 risks of unjust conviction.™

We o have kept o siwtives in view while  revising  the
Code,
.20 We do oew - cador it necessary to give o compiete

sumariry of all the . amendations made v the  foregoing
page. We have indic.if in each Chapter af thic Renort. corres-
ponaire to a Chapler of the Cnde. the provicions which should
be maode 1n hew of, or in addition to. the existing provisions, and
aleo e amendments. beth major and miror, to he made in them.
The rain chonges proposed by us are set out below in broad
outline : —

{1} The extent clause sheuid state the factual position,
vz, that the Code extends to the whole of India
except the Stnte of Tammu & Kashmir, the State of
Nagaland and the Tribal Arezs in the State  of
Assam.

(23 Steps should be taken to have the <ame  Penal
Code and Criminal Procedure Code operating  in
Jammu & Kushmir ag in the rest of {gdia.

{3 The jurisdiction of Criminal Court: in relation  to
territorial waters should be clarified.

Y Wibie (William) Slanv v. The State of Madhya Pradesk, (i955)
28CE 1140 1168,

We huve come to Ll end of our dotailed study of the Obievne o -

"

TRN

Supmiary Y nan
chitnges
proposetd,
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(4) The revised Code should, while o the
sepacation of thel_ executive from ﬁhg iary in g
administration o caiminal  justi

3:311)% Courts, the

uaiformity in the set-up of C
distinction - between .Executive and Judicial
Mayistrates and their respective fonctions under
the Code.

(3) Ali Judicial Magistrates shonld be under the contro
of the High Court and organised in - classes-
Magistrates of the third class being -
a2 Chief Judicial Magistrate for esch district. In
districts with large sub-divisions and a concentra-
tion of Judicial Magistrates at sub-civisiorial ‘hench
quarters,’ Additional Chief Judicial Magistretes
should be appointed to do the wirk of co-ordina-
tion and swpervision now done - by i
Mag:strgtes. .

(6) Excculive Magistrates in s .diatript .should be . A
the control of the State Gpvernment and o
as at presest, under s District Magistrate, i
District tes (where necessary) Sub-
divisional' Magistrates. There is 1m0 ficed for putting
Execative Mdgistrates in  two or three different
:hlasses according to the powers exercisable by
em. '

{7) The isstiation of Magistzates should be
~maintained, Smcem" :digtgpeared from
the peillical map. of- India. kwg ago, these
Magisirates should be designatad M
Mavistraies and the arege in which!. fhey exercise
jurisdiction, viz., “presidoncy-towns” of

:

the
Bombay, “Oalcutta and-Madras asif the city of. -

Ahmedabed, should be ‘called

The Ingtitution sbould be ¢

extended. to other cities with _

one miion, ) .
8) Ordifiary”original  émi
¢ Cmrrt:f? which is now:

T T {‘WT‘._ Ll e __,_,;__‘: I
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When a person is arrested by the police without
warrant, he should be informed immediately of the
grounds of his arrest and, if the arrest be for a
builiide oifosee. of his right to be released on bail.

P ovisios -hcmd be made for  service by post  of
summoNses addressed o witnosses,

In Chapter 8, security procecdings under  section
107 only should be the eoncern of Executive
Mugistrat:<. and these under section 108, 109 and
156 sheuid o handied by Judicial Magistrates,

In rerard 1o abatement of public  puisances under
(3. power  should be with the Executive
Ma-istrazer, Assistance by jury provided for in
ceciion 133 should be dispensed with.

Exceutive Mavistrates alone should have the  power
to take aclioa ueder sections i44, 145 and 147,

In revard to proceedings under scetions 145 and
147 (dispuies as to immoveable property), the
position existing prior to the amendments made in
19355 should be rcostored.

In cection 161 relating to the cxamination of
withesses by thz police, iwo changes should be
made ¢ fist. nersons shall be bound to answer truly
guestions put to them, and  secondly when the
caterment ¢ a Jiwerate person is reduced to writing,
he should be zllowed to  read and sign the state-
ment so recorded.

Section 167(2) should be amended to provide for
remands in custody during an  investigation for a
period not exceeding 15 days at a time and 60 days
in the whole.

The duty of furnishing copies of police report,
statements of witnesses and  documents  to  the
acrused under section 173(4) should be assigned
to the Magistrate taking cognizance of the offence.

In regard to petty offences adequately punishable
by a small fine, provision should be made for the
oficnder to send a plea of guilty aund the proposed
fine instead of appearing before the Court.

Commitment proceedings in sessions cases should
be abolished. When the case is instituted on police
report, the Magistrate taking cognizance wiil only do
the preliminary work of supplving the accused with
copies of the police report. statements of witnesses,
documents etc.. and then send the case to the Court
of Session. When the case is instituted otherwise
than on a police report, the Magistrate should make
a preliminary inquiry as provided in section 202,
and then commit the case to the Court of Session.
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Al provisions relating to trial by jury should be
ommitted,

Provisiop should be made that whe the secosed s
conieled 1o ses<ions case or 2 warrani-case he
croudd be hward op the guestion of <ontence before
iU b pussed.

Section 250 should be hiberalised so that the Magistrate
niny awnard compensation up to the  maximum
conrunt af fine he is empowered to impose. when he
v satisfied that there wis no reasonable ground for
mabine fhe acopsstion,

The procedure to be folowed in a e where  an
mweorporated company or other body corrorate or a
sogicty registvred under the Societies  Registration
Act, IR60, v an acceuecd, <hould be laid down in
derail,

The right of an indigent accused persen o assign-
ment of counsed at State cxpense should be  recog-
nised in the Code. at least in all sessions cases in the
first instance, with provision for cxtending it to other
serious cases tried by Magistrates,

In arder te avoid unnecessary commitment of cases to
the Court of Session, provision should he made for
‘ubordinate Magistrates to submit cascs to the Chief
Fadicial Mavistrate for imposing adequate  pusish-
ment.

The provisions religng to the mode of recording
evidence and the Ianguage of the record in different
classes of cases <hould be svstematised.

In reeard to judgments in capital cases. the Judge
choukl be required to state his reasons for award-
ing the particular sentence whether it be 2 sentence
of death or one of imprisonment for tife.

Proviston should be made for postponement  of
execution of a death <entence in case of appeal to
the Supreme Coort,

Suctiop 336{1) should be amended to authorise the
recovery of fine by the Collector as an  arrear  of
lund revenue,

In caces where the Central Government is  imme-
diately concerned. the State  Government  should
exercise s power to remit or  commute  the
sentences only in consulintion with  the  Ceatral
Government.

The right of appes) to the Supreme Court conferred
bv article 134{1)(a) of the Constitution should be
extended to cascs where a Flich Court has on appeal
reversed an crder of acquittal and  sentenced the
accused to imprisonment for life. There should
also be a right of appeal when a person is couvicted
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on a trial held by a High Court and senfenced tc
imprisonment for more than six months or to fine
exceeding Ry, 1,004, .

Provision should be made  for  appeal by  the
Goverament agasist sentencs on the ground of  its
inadequacy.

it order to combut periury of & blatant  kind, =
stnnary rrogedure s recommended for punishing a
person whoo gives contradictory statements on eath
in the same cise. ’

Provisioas for sceuring the attendance in Criminal
Courts of persong confined or  detained in prisons.
whether for answering to a charge or for giving
evidence, should be included in the Code.

The Public Prosecutor of the  district should be
given a greater authorvity. a higher  statns  and 2
wider range of functions than he has at present.
approximating to those of a Director of Public
Prosecutions. He should be an advocate of not less
than scven years’ standing and should have been
recommeanded by the High Court for appointment.

The Code should provide the frame work for orga-
msing the prosecuting agencies in the district jn a
svstematic way,

In order to prevent any conflict of intercsts  bet-
ween the Centre and the  State in  the matter of
withdrawal from prosecutions, the State Public
Prosecutor in charge of a  case of substantial con-
cern to the Centrat Government shoald obtain its
previous permission before  withdrawing from  the
prosccution.

Provision should be made enabling a  person  to
obtain “anticipatory bail order” from the High Court
wr Court of Session in certain circumstances.

The provision in section 526({8) which obliges 2
subardinate Court to stop all  proceedings on  the
mere intimation by a partv that he intends to move
the High Court for transfer has leat itself to gross
ahuse and should be repealed.

Seetion  S6TA winch  recognises  the  “inherent
power™ of the High Court should be expanded to
cover the inherent power of other Criminal Courts
t0 prevent abuse of their process or to sceure the
ends of justice.

The Sccond Schedule which classifies offences from
five stand-points should be simplified. The number
of offences triable exclusively by the Court of
Session should be reduced, :
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48.3. It was observed by Sir James Stephen in 1872 when
the Code was being first revised that con-tast revision and re-
cnactment®as “as nccessary as repairs arc necossary to a railway.
1 do rot think any Act of importince ouznt to last for more than
tan or twelve years, A0 1.2 ond o1 e iag it vhoald be care-
fully cxamined from ¢ o o0 andh wod Wit as ruch as possible
of its generat framo-work oad arsa oot ere visiaad, it should
be improved and carrectad st eveiy o0t at which cxperiener s
shown that it required improvemen: a o corrcetion ™ Seventy
years have clagsed sizce the Code was fut revised uad - -cnacted,
and during this noriad it has bezn saniet d to oxionsive amend-
ments on several uceaions.  Tue charess recomreded by us
are both so substantial a~d numercus that “am A<t further to

-amend the Code of Criminal Procedure, 18958%, as the dratisman

will erisply call the patchwork legislation, wil! not be satisfactory
We recommend that the Code should be reptaced by a new Cri-
minal Procedure Code. and anncx a druft for the purpose.

Chairman
1. K. V. X. SUNDARAM.

Members
2. §. 8. DULAT,
3. MRS. ANNA CHANDI,
4. R. L. NARASIMHAM,*
5. 5. BALAKRISHNAN,*

Secretary
P. M. BAKSHI.

New Dethi,
“The 24th September, 1969.

1 Gazette of Indin Supplement, May 4, 1872, page 534. Quoted in the
14th Repott, Vol. 2, pags 700, )

sShri B. L. Narasimbam snd Shri S, Balakeishuan have signed the
“Report, subjoct to the note sppended.




Note of Dissent rerarding the propvsed Amovimenis to scctions
161(3) nnd 42 Cupvia - coadwer 25« 7 Mmooy Swi R,
Yoo Ramsvimbrns and Bied Brkevrisanan,

The existing poawii o of seet™ ;1273 Irhoiesd Procedure
Codr have heon usiv vensbiared be 157 Coddge, the Bar,
the Couris and B2 shdanst pridie. Tas necs Lo meitor sabstan-
tiat changos in the i oL 2iasded b o o7 us i the Commis-
sion DUt we two reit oer (nahhiv 19 ane s <0 the recommenda-
tions of the mojorter oo Qi the o opuess . amesdments in see-
tion 101(3) and 157, In..vr opiadon, the p . posed amendmeats

a0t

.do not solve any of the v -teswn ¢i%c 0 a~1 annm-lies that

exist at present.  Ner do they deal with the root of the problem.
On the contrary the piop.sed amerdments may create further
difiiculties and anomalics.

2, The fundamental anomaly in the existing provisions of
section 162 iz that thouch the statute rohibits th: use of the
statements made to the polico during jnve:tigati_a Sor the purpose
of corroboration (on the basic assumprion th>t the police cannot
be trusted in this revard and that being sc'f-secving statements
they cannot be relicdd wpon), neverth.izss pormils their nse for
contradicting prosccutinn witnesses. Obvicusly, the earlier state-
ment to the police should have been correciiv recorded even for
contradicting witnesses, 1f such statements can be considered to
be correctly recorded for the limited purposc of contradicting the
witness when he deposes in court, it seems to be wholly #logical
to say that they cannot be relied upon as accurate for the purpose

of corroboration. A record cannot at the same time be correct
and incorrect.

3. The second anomaly is that the vse of these statements for
contradiction is permitted only for pro.ccufion witpesses and not
for defence witnesses. There is no basis for this differentiation.
During police investigation no one can say whether a person
examined by the police will eventually figure as a prosecution wit-
ness or 2 defence witness. If the statements made before the
police by a person, who becomes a witross for the defence during
the trial, cannot be relied upon to contradict bim, it is difficult to
understand how the same statement can be relied upon if the
person is examined as a prosecution witness. The majority
opinion appears to be that it is not desirable to allow a witness
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police Officer’s record cannot be trusted so far as this class of
witnesses is concerned, how can it be trusted as regards the state-
menis of the other class of witnesses?

4. Again there is considerabie difference of opinion as o
what is meant by “contradiction”. The Supreme Court has no
doubt settled that a “material omission” may amount t¢ a coo-
tradiction, but there will alwayvs be controversy as to whether a
particujay omission s ~material” or not. In our opinion, the
occasion {or the revision of the Code should be taken to remove
a1l doubts on the matter. The recommendations of the majority
would necessitate the continuance of the existing provisions and
would, theretore. perpetuate the difficulties. '

5 According to the recommendations of the majority section
161:3) is proposed to M- amended so as 1o permis a Hterate wit-
ness o sien his statericent as recorded by the police. The existing
prohibition in sectin 1632 against the police taking the signature
of any person examined by them is proposed to be deleted. In our
opinion, this would make matters much worse than at present.
With the removal of the statutory ban on the police to get the sig-
narures of witnesses. there is nothing to prevent the police from
compelling a witness, either literate or illiterate, to sign or to give
his thumb impression on what purports to be the statement of
the witness. A signed statement will certainly discourage even
4 truthfa! witness from departing from it even if he wishes to tell
the truth before the court. At present he can at least say that
what is recorded bv the police is not what he stated. But if he
were to sign the statement, this stand would be very difficult
for him to take and he has to sacrifice truth at the alter of con-

sistency

6. We arc, thercfore. of opinion that the recommendations of
the majority would pot improve matters and we, therefore, have
an alternative suggestion in this regard, which is explained fully
in the succeeding paragraphs.

<. At the outset it is desirable to refer to some sections of the
Indian Evidence Act which have a bearing on police investiga-.
o, Section 157 of that Act enables a party to corroborate the
testimony of its witness by proof of a former statcment made by
him before an officer authorised to investigate a fact. Section
145 read with section 155(3) of that Act caables the adverse
party to discredit that witness by proof of previous staterents in-
consistent with his deposition in court,  These provisions have
been made with a view to ensure fair trial—fair both for the party
producing that witness and for the adverse party. In a criminal
case the prosecution is. therefore, entitled to show that the version.
a~ put forward by a witness before the court is not a belated ver-
sion but that it was pat forward at the earliest opportunity dur-
ing investigation. Similarly, the defence is entitled to bring out
contradictions between the deposition of that witness in Courst
and his carlier statements for the purpose of discrediting him.
These two rights of the rival parties should be carefully bome in
mind by the authoritics enga%ed_in revising Chapter XIV of the:
Criminal Procedure Cede. It is true that the Legislature can-
take away or abridge these rights conferred by the Evidence Act:

v
e
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but as the primary objective ef a Criminal Procedure Code
in any country (where the rule of law prevails) is to ensure fair
trial of ap accused, it is clear that nothing in the Criminal Pro-
cedure Code should substantially take away or .abndge' these
rights. For the proper exercise of these rights it is essential that
the earlier statement of a witness should be recorded accuratqiy.
The agency employed for the purpose and the mode of recording
the same should be such as to ensure the accuracy of record.

8. A word of caution is necessary at this stage. Merely by
providing for an accurate record of the eariier statement of a
witness the framers of the Code cannot obviously guarantee its
truth. A witness may consistently prejure on oath whereas a
truthfu] witness may make incopsistent statements oo two OCCa-
sions, but when an opportunity is given, he may be able to explain
the inconsistency to the satisfaction of the Court. The truth or
otherwise of the statement of a withess will have to be judged
by the Court concerned not only on the basis of his consistency,
or contradictions, but also on other considerations such ag the
inherent improbabality of the story, the divergent versions put
forward by different witnesses, the interestedness or enmity of
the deponent and such other factors. It is not the function of
the framers of the Code to deal with these in the Code, They
must be left to be decided by the Court in each case.

9, For the same reason, it is not the function of the framers
of the Code to provide for complete elimination of all influences
when a witness makes his statement on oath, It may be that his
carlier statement during police investipation is made under police
influence, or else it may be given voluntarily or under the in-
fluence of the informant’s party. Similarly, his subsequent depo-
sition in Court may be made when the influence mentioned in the
proceeding sentence continues to persist, or else it may be made
under the influence of the accused who has gained him over to
his side. These again are matters for the Court to consider while
judging about the credibility of the witness, The revisior of the
Criminal Procedure Code should not be mixed up with these irre-
levant considerations which tend to confuse the real issues,

10. 1t is true that confessions made under police infiuence are
beid to be inadmissible in law but the Criminal Procedure Code
while providing for the record of a confession in section 164 has
made adequate provisions for removal of such influence. The
Evidence Act nowhere says that the statement of a witness is in-
admissible in law merely because it is made either under the in-
fluence of the police or of the informant or of the accused and
hence these matters should be ignored while revising the Code
for this purpose.

11, Police investigation under Chapter XIV ma
divided into the following two aspects : y o broadly

(a) tracing out of the culprit and the collection
rials to be used against him during trial; anc(lj'f ate-

{b) preparation of a record during investigati
will be of aid or assistamodu!;u;faslt.muon which
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12. Usder the first will come the F.LR,, the tracing out and
guestioning of the witnesses whose statements would lead ;o_the
detection. of the criminal, the search and recovery of incrimina-
tory ascticles and the preparation of the search list etc. Under the
second will come the facts observed by the 'police ofﬁcer'at the
spot during investigation, the work done by him every day includ-
ing the dates on which the various witnesses were examined by him
and a supunary of their statements made to him. The FLR. s
admissible as corroborative evidence under section 157 of the
Evidence Act when the informant comes to Court and repeats
the version given in the F.LR, It may also be used by the ad-
verse party to contradict him if there is a material discrepancy.
Sipulariy, the search list is admissible in Court as corroborative
evidence if the officer conducting the search comes forward as
a witness and proves the search and recovery of the incriminat-
ing articles. These two documents, namely, the F.LR. and the
search list, are prepared by the investigating police officer but the
Code coptains adequate safeguards to ensure their accuracy.
Thus section 154 requires the F.LR. to be recorded verbatim in
the very language of the informant (as far as possible}, to be
read over and explained to him and to be signed by bim. In
some States the Police Manual further requires the Investigating
Officer to get the F.LR, attested by some respectable witnesses
who may be present at the time of the lodging of the F.LR. Sec-
tion 157(1) turther requires the LO. to send the F.LR. at once
to the Magistrate taking cogpizance on police report. Hence,
though subsequent interpolations in the F.LR, are not unknown,
nevertheless the aforesaid provisioms, to a large extent, ensure
their accuracy. Similarly, the search list is required to be pre-
pared in the presence of two respectable witnesses who are re~
guired to attest the same. A copy of it must be sent forthwith to
the nearest Magistrate taking cognizance on police report and
the occupier of the house searched is required to be given a copy
of the same [section 165(4) read with sub-section (3) and (4)
of section 1031

13, The most unsatisfactory section in Chapter XIV i3 sec-
tion 162, The I.O. is authorised to record the statement of 2
witness without even disclosing to the witness what he has written.
The witness is not required to sign the same aor is a copy required
to be sent to the nearest Magistrate with a view to prevent inter-
polation. In copsequence, there is no guarantee of the accuracy
of the record of the statement of a witness as made by the 1.0,
It is a gotorious fact (which has been admitted by almost ail the
persons examined by us) that the statement of a witness recorded
under sections 161 and 162 is not necessarily what the witness
actually said but is a record of what the L.O, wants the withess to
say, Indeed, cases were brought to our notice in which so called
statements were recorded without examining the witness &t all.
The 1.O. is enabled to do so by the language of the section.
Moreover, while such statement is considered unreliable for the
purposes of corroboration, it suddenly becomes and is treated as
reliable for the ‘purpose of contradiction ! Even if a  witness
spegks the truth before the court, his evidence becomes unworthy
of credence if what he says in court contradicts what the police
officer chose to record as a so-called statement,
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14, There is a well recosmised charge that the non-gazetted
police staff is seperally corrupt. To quote the Report of the
Delhi Police Commission, 1966-68, Vol. 1, at page 490 —

“Clorruption to a large extent is to be found among the
non-gazetted staff of the Delhi Police. AmOBZ the h.igb:er
staff there is lack of proper supervision, control and discip-
line. To this must be added the distressing fact, that_though
the improbity of the subordinate police and the :p1s‘deme-
anours committed by the Jower ranks are fully within the
knowledge of the senior officers of the department. no really
effective or determined effort to eradicate this evil is being

made.”

The Police Commissions of other States &lso have observed OB
similar lines. But strangely enough the definition of an “officer
incharge” of the police station in the Criminal Procedure Code
refers {o the Sub-Inspector of Police and his .subordinates who are
all non-gazetted police officers. 'Thus, under the existing provi-
sions of the Code, the preparation of the earliest record of the
statement of a witness iS teft in the hands of an agency whose
integrity is highly doubtfel and the mode of recordipg as provided
in section 162 does not ensure the accuracy of the record. Tt is
well known that manv pood cases are spoiit by the insidious in-
correct entries made in the diary by the 1.0, at the jnstance of
the accused and it is also well kpown that many innocent persons
are sent up along with the guilty of the 1.O. is gained over by the
informant’s party.

15. In Western Europe it is generally considered an essen-
tial guarantee of the impartiality of the preliminary investigation
that it be conducted independently of the ‘prosecuting arm and
subiect to the contro] of the courts. This means that the French
judge d' instruction of the German  Untersuchungsrichter is
{theoretically, at least) not subject to the influence of the prose-
cuting arm in determining whether or not to jndict: it also means
that any abuses of the rights of the accused by the judge & ins-
truction or Untersuchungarichter may be appealed to the courts.
{See Soviet Criminal Law and Procedure by Hareld J. Berman,
p. 75). In Russia, however, javestigation is controlied not by the
judiciary but by a quasi-jndicial independent body under the con-
trol of the Procurator-General and his subordinate staff who are
also independent of the executive. In India, at present, it may
not be practicable to adopt wholly either the French or the Ger-
man systern or the Russian system of controlling investigation.
Nevertheless, an important steép towards effective control of io-
vestigation may be made if the preparation of the record of the
statement of witnesses during investigation is taken out of the
police and entrusted with the Magistracy.

16. Tn our opinion the most satifactory solution for the pre-
sent difficulties and anamolies wounld be to amend section 164 so
as to make it mandatory for the L.O. to send to the nearest Magis-
trate al} material witnesses questioned by him during the course
of investigation and have their statements recorded on oath by
that magistrate. 1f the Magistrate is the Magistrate taking cogni-

mwonmmmwm%mﬁmﬂmw
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the F.LR. [which must have been received by him under section
157011 at[:(; await further report from the 1.O. such as charge-
sheet or final report under section 173. He should also be Te-
quired to grant copies of the depositions to the 1.0. (so that l_ns
papers may be complete) and also to deponents and other parties
who mav ask for the same. ¥, however, he is not the Mapistrate
taking cogmizance on police report but some other Magistrate,
he should be required to send the depositions after record to the
former Magistrate for further action. The necessity for making
this provision arises because some of the places of the commis-
sion of crime thourh somewhat distant from the place where the
Magistrate taking cognizance on police report is stationed, mav
be more proximate to another Magistrate stationed olose by, The
witness should not be harrassed by being required to proceed to
a Tonger distance than is absolutely necessary, With guick means
of transport available nowadavs, it will be practicable to produce
the witness hefore the Maeistrate within a dav or twe after theijr
questioning by the nolice so that the record of the statement nnder
section 164 mav he made at the earliest opportunity, Tt will be
a statement made on oath in oven court recorded bv the Magis-
trate in hix own hand. read over and exolained to the witness and
after havine been admitted as correct. siened by him. Tts ascco-
racy therefore will be bevond guestion.

17. There can reallv he no oblection tn this suegestion on
princinle becance tection 164 even now epahles the recordine
of statements of withesses by a Maclstrate during  jpvestisation.
ATl that we sueoest x that the provisione of this tection should
be resorted to in respect of all material witnesse« instead of leav-
ing it to the sweet will of the police to choose the witnesses who
should be examined under gection 164,

18. Tt mav, however. be urged that instead of sending  the
witnesses to the nearest Magistrate if section 162 is amended and
the lantuage of section 154 iz adovted. accuracy of the record
mav be ensured. Bng, the number of witnesser examined durine
investication of a case is safficiently large and i in respect of
every such witness the 1.0. is required to record his statement in
his own languaee, read it over and exnlain it to him and obtain
his stenature and if possible to ¢et the same attested by two
witnesses, considerable time will be taken by the 1.0, for this
purpose and to some extent investication will be hampered.
Moreover, the record by the T.O. is not made in public as is done
by a Magistrate and there will alwavs be reasonable grounds to
soapect that the record as prepared bv him is not a true record
especiallv where the witnesses are illiterate, An alternative sug-
gestion has been made that a gazetted police officer mav be re-
quired to record the statements of witnesses during investisation.
Tt is true that the gazetted police officers’ reputation for inteprity
Is much higher than that of the non-gazetted staff but we consider
that it is much better to have the statements recorded by Magis~
trates as this will ensure greater confidence In the public. The
statements before the Magistrates sre made on oath and they are
recorded in open court whereas even before gazetted police offi-
cers these salutary checks will be lacking,

19, One of the distinct advantages of our recommendation s
that & person accusing snother person of the commimion of &

A
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cognisable offence is required to make his statement on cath in
public. It is on his statement along with other materials Follected
by the police during investigation that the latter person 1s qlaced
on trial. Under modern conditions the mere placing on trial of
a person on a criminal charge causes great harrasment, mental
agony, loss of reputation and heavy expenditure to that person.
His subsequent acquittal after trial is not sufficient consolation or
adequate compensation for the trouble and expenditure to which
he is put in defending himself. It is, we think very unfair that
a person should be put in jeopardy of his liberty by having to face
a trial unless his accuser is prepared to incriminate him on ogth
in public. At present enemics of an inpocent person Eay five
his name along with the names of the guilty to the police during
investigation and their statements will be recorded confidentally
by the police under section 162. If they can induce the police
to believe their statements, that innocent person also will have to
face trial. Thus the existing provisions of the Code encourage
the placing on trial of a person on mere confidential information
given to the police by persons who at that stage are not required
to make their accusation on oath. This type of harrasment of a
person on the basis of confidential information is in the natare
of & stab in the back and should be avoided.

20. Tt is true that the investication and the tracing out of a
culprit should be facilitated and the sources of information given
to the police should not be disclosed as otherwise many crimes
can not be detected. But it is also necessarv that untl the cul-
prit is traced out and accused of the commission of an offence his
accuser must be prepared to say so before a Mapistrate prior 10
his beine placed on trial to prevent irresponsible statements to
the Police,

21. This principle has been recognised in the Code in respect
of a non-cognisable offence. On a  mere complaint of an non-
cognisable offence, the Magistrate will not summon the accused.
Under section 200 the complainant is required to substantiate his
statement on oath. The witnesses, if any, brought by him to the
Magistrate are required to be examined on oath. Even there-
after if the Magistrate entertains some doubt, a judicial enquiry
is made under section 202 where other witnesses of the complain-
ant are examined on oath. It is only then that the accused is
gummoned to face a trial. Thus, when for 2 minor non-copnis-
able offence the Code requires the accuser to make his stateroent
on oath before the accused is placed on trial, it seems grossly
unfair that for serious cognisable offences a person should be
asked to face a trial on the basis of confidential information given
to the police during investigation. This inconsistency will be re-
moved if our suggestion is accepted.

22. We may now refer to possible criticism against the sugges-
tion and meet them, Firstly, it may be urged that duriog investi-
gation it will be very difficult to know who are the material wit-
nesses and the 1.0. will bave to be given wide discretion in pick-
ing out and choosing those persons whe should be seat to the
Magistrate under section 164. By “material witnesses” is meant
those witpesses who either by direct -evidence of circumstantial
evidence incriminate an accused. They meed not necessarily be
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eve witnesses to the actual commission of t.hc crime. We agree
that some discretion would necessarily remain with the }.0., b.ut,
with a view to prevent the 1.O. from deliberately withholding
those witnesses who may not support his view of the prosecution
case, provision may be made in section 164 to enable anvone,
other than those sent up by the 1.0., to appesar, of his own
accord, before the Magistrate and state on oath what he knows
about the crime and the offender. Secendlv, if may be urped
that bv requirine the witness to make his statement on oath at
the time when he is under police influence his mouth is, as it
were. sealed and if the earlier statement is an untrue stetement
made under police influence, he will find it difficult to speak out
the truth during the trial because of the threat of prosecution for
periury. This arcument assumes that a statement on ocath made
while under police influence is untrue and that the subsegnent
deposition of the witness in Court is true. Such an assumption
is not wholly justified. In a larse number of instances the earliest
statement of a witness whether under police influence or other-
wise is true and his subsequent deposition in Court is untrue
having been brought about by the influence of the accused. In
any case, the questior whether the first or the second statement
is the correct one, should be decided by the Court. If in some
of the cases the trving court finds that the earlier statement is an
untrue statement made under police influence it will refuse to
prosecute him for perjury. These questions must be left for the
consideration of the trving court and should not weigh with the
framers of the Code. Thirdly, it may be urged that the witpesses
who are taken to a Magistrate for recording their statements would

be overawed bv the volice and compelled to sav that the police
want them to sav. Our attention was also drawn to the observa-
tions of the Sunreme Court on the need to exercise utmost caution
in usine statements under section 164. We are quite alive to all
these but wonld pnint out that even now section 164 is there on
the statute book and no one has supoested its deletion on  the
arounds stated above. Further, we are not for a moment sugeest-
ing that the statement under section 164 would have any more
vrohative vaine than what jt has todav.

23. Fourthlv. it mav be urged that investination wili be very
much hampered if the Investieating Police Officer is recuired to
take the material witness everv time to the nearest Magistrate for
recording his statement under section 164. This objection seems
to have weighed to some extent with the maijority of eur colleagues,
With great respect, however, we would point eut that it is not
alwavs necessarv for the Ynvestigating Police Officer to personally
escort the material witnesses to the nearest Maoistrate and there-
by interrupt his investication. Tt is sufficient if he either directs
them to appear before the Magistrate or gives themr assistance
such as Police escort and reasonable expenses so that they may
arrive at the Court of the Magistrate as soon as possible. He may
send a confidential note to the Assistant Public Prosecutor or
Police Prosecuting Agency who are newadays stationed ip all
courts so that durine examination of these witnesses under section
164 thev mav be questioned by such an agency while their state-
ment is being recorded by the Magistrate. With a view to com-
pel these witnesses to appear before the Magistrate under section
164 provision may be made in that section on lines similar to
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section 160 requiring their appearance before the Magistrate if
so intimated by the 1.O. Provision may be made for the pay-
ment of his reasonable expenses including transport charges.

24. The other objections against the aforesaid suggestion are
all of an administrative nature. Difficulties of tramsport, cost of
bringing the witnesses to the Magistrate’s Court, the extra labour
that will have to be put in by the Magistrate, are all referred to.
But, in cur opinion, these difficuities are mot insurmountable apd
they should not stand in the way of the Code fulfilling one of
the essential requirements of a fair trial, namely, the preparation
of an accurate record of the carliest statement of a witness. It
is true that in ope sense the record of the statement made under
section 164 is pot the earliest statement of a witness, that state-
ment having been made earlier before the Investigating Police
Officer. But the interval between the two statements will not
exceed a day or two in a large number of instances as pointed
out in paragraph 16. The statement recorded by the police
should be made wholly inadmissible for any purposes of the Code
and hence the earliest statement for the purposes of the Code may
be held to be the statement recorded under section 164.

25. To sum up, the main advantages of our recommendations
are -

i. An accurate record of the earliest statement of a witness
is made available for both the prosecution and the defence.

i, A person who makes a statement accusing anybody of
the commission of a copnisable offence is required to make his
accusation on oath in public. This prevents stabbing people in
the dark as is now possible.

ili. By making a statement on oath at the earliest opportunity
the witness is put under some check with a view to discourage
him from making a different statement on oath during trial under
the influence of the accused, It is true that there are some harden-
ed perjurers whom no threat of perjury would deter a larger pum-
ber of witnesses having made statements on oath would not agree
to go back on those statements at the instance of the accused. It
is pot unlikely that the police may welcome such a suggestion.
Allegations that diaries are manipulated, that the police officer
writes what he wants to write in the diary etc. will no longer be
made and the police will be free to complete the investigation
and decide on submitting final report or chargesheet on the basis
of the statemenis on oath made by witnesses and other facts and
circumstances such as recovery of incriminating articles, facts
observed during local inspection, presence of injury on the ac-
cused and other corroborative pieces of evidence,

26. We shall now briefly mention the varions sections of
Chapter XIV which will bave to be amended for implementing
the suggestion :

(1) In section 161, sub-section (3) should be omitted,

{2) Section 162 should be recast by omitting the proviso to
sub-section (1). Sub-section (2) should be retained. P

Note;—This exception in favour of dying declarations and
siccuon 27 of the Evidero Act is by way of neces-
sity. R
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(3) Section 164 should be recast so as to make it obligatory
for the Investigating Police Officer to sead up to the Magistrate
ail material witaesses examined by him during iovestigation, Pro-
vision should aiso be made requiring those witnesses if summoned
by the L.O. to appear before the Magistrtate mentioned in the
Notice. There will also be a further provision to the &ffect that
apart from wilnesses either sept up or summoned to appear be-
fore the Magistrate, any person will be entitled to appear befcre
the Magistrate, and make his own statement as regards the
offence under investigation and the identity of the culprit.

(4} If the Magistrate is the Magistrate taking cognisance on
police report of the offence under investigation, he should after
recording the statements of the withesses on oath send copies
of the same to the investigating police Officer .and also grant i
copies to the depoment and other persons who may ask for the
same. He should keep the original depositions alopg with the 3

original F.LLR. sent to him under section 157(1)}. 1f, however,

be is not the Magistrate taking cogpisance on police report in

respect of the offence under investigation, he should, after record- _

ing the statements, forward the same to that Magistrate, q
]

(3) In section 172 it should be expressiy provided that the .

statements of witnesses if recorded by the police during investiga-

tion shall not form part of the diary mentioned in this section i
aad no court or any party will be entitled to call for the same.

That record must remain 2 confidential paper accessible only to

the superior police officers who may supervise the investigation

made by the 1.O. and aiso to the Police Prosecutors and the

A.P.Ps and P.Ps., if they so desire,

{6} Consequential amendment should be made to sub-section
(4) of section 173. As all material papers will be with the
Magistrate taking cognizance on police report, the duty of grant-
ing copies must be left with him and not with the 1.0, pu

27. Many other sections of the Code may have to be amended "
&8s a consequential step but it is Dot necessary to refer to them
in this Note,
R. L. NARASIMHAM
Member .
S. BALAKRISHNAN
Member
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